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2746a 

Dexter - direct - cross 7 

A Yes. This is the typed-up version of the notes 
that were taken by Inspector Luker at the interview on the 
13tlj of June. 

Q Is that tile copy tJiat you signed? 

A Yes, it is. 

MR. KENNEY; Your Honor, we offer this, and 
state for the record that we delivered a copy to Mr. llafetz. 

THE COURT: Any objection? 

MR. HAFETZ : No objection. 

(Government's Exhibit 2 was received in evidence.) 

MR. KENNEY: We have no furUier questions of 
tiiis witness, your Honor. 

THE COURT: Mr. Hafetz. 

CROSS EXAMINATION 
iiY MR. HAFETZ: 

Q Mr. Dexter, was there a complaint lodged against 
Mr. Rippy in this case in the Southern District of New York? 

A I couldn't testify to that. I am not sure. 

Q Was a complaint lodged anywhere prior to 
indictment? 

A I am not feunlliar enough to say, sir. 

0 When you saw Mr. Rippy at Lorton had he already 


been indicted In this case? 
A No, he had not. 
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2747a 

wc Dexter - cross 0 

Q When was the indictment returned? 

A I couldn't give you a date. 

MR. IIAFETZ: Could we have a stipulation on tliat. 


Judge, or Mr. Kenney? 

MR. KENNEY: Yes. When was it returned? 

MR. IIAI’ETZ: Returned, filed. 

MR. KENNEY: I believe it was June 14, 1973. Are 
you telling or are you asking me? 

MR. IIAFETZ: No, I aun asking you. 

MR. KENNEY; June 14, 1973, the first indictment 

was filed. 

Q Was there a complaint filed against any of the 

defendants in tliis case, Mr. Dexter, prior to your going to 
see Mr. Rippy? 


A I believe tiiere were. 

Q And in a complaint filed or the complaints filed 

v/as Mr. Rippy named? 

A In the complaint? 

Q Yes . 

A I never saw a ccxnplaint myself. I couldn't say. 

Q Do you recall, when the complaint was filed, wheth( 

it named Mr. Rippy or not? 

A No, 1 don't know. 

U Was it your understanding that wlien you visited 
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2748a 

wc Dexter - cross 9 

Mr. Hippy at Lorton he was under arrest for the charge in 
this case at that time? 

A No, that was not my understanding. 

Q Had he been charged, had any charge been lodged 

against him in court at that time? 

A I don't believe so. 

MR. HAl'LTZ : Judge, may I inquire whether tlie 
-^urt files show the date of complaint. I don't have tiie 
court tiles. Do you have any record? 

MR. KLNNHY: Your Honor, Mr. Hafetz asked me 
just a few minutes before the hearing started. 1 don't 
have the various complaints with me, and 1 doiVt know whether 
a complaint was filed against Mr. Rippy because I wasn't 
handling the case at the time the complaints were filed. 

Hut they are, of course, a matter of public record in the 
magistrate's court. I have, however, asked Mr. Carey to go 
back to my office and get the file, which will have the 
preliminary matter in it, and he will be back. 

THE COURT: All right. 

0 Mr. Dexter, approximately how long did tlie inter 
view last with Mr. Rippy? 

A Oh, I'd estimate a little bit over an hour, 
maybe an hour and fifteen minutes. 

Q Were any efforts made prior to going into the 
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wc Dexter - cross 10 

cell at Lorton to attempt to have Mr. Rippy produced for an 
arraignment in tlie area of Lorton, Virginia, prior to your 
interviewing him? ' 

A I have no knowledge of that. 

0 Did you confer with tiie ^ssistant United States 

Attorney here in New York or with any other law enforcement 
authority edsout attempting to arrange an arraignment of Mr. 
Rippy prior to interviewing him? 

A No, I didn't. 

TilL COURT: What sort of an arraignment are you 
talking about? 

MR. HAFETZ: An arraignment on a complaint. 

Judge, if I may, can 1 hold off for just a few 
minutes on further questioning until I find out the exact 
date that complaint was lodged and whether Mr. Rippy was 
n^uned in that complaint? 

THE COURT ; Yes . 

MR. KENNEY: Your Honor, if I may, the complaints 
in our file are going to be — this is the Government's 
file with rtg ''d to what happened preliminarily in' this 
matter. I would go myself down to the magistrate's court 
and check their file and see if a complaint was filed against 
Mr. Rippy and when. I can't be assured that a copy of the 
complaint or the original draft is in this particular file 
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1 have sent for. I would expect Mr. llafetz would have — 

THE COURT; Before wh<xn is the complaint filed? 
MR. KENHEY: It would have been, if there was 
a complaint filed in this district, it would have been in 
the magistrate's court. There is an alphabetical index 
there, and you could just look it up under the name Rippy. 
If tiiere is no card for it, it would mean that no complaint 
had been filed. 

THE COURT: DO you want to go look, Mr, Hafetz? 
MR. HAFETZ: Yes. May I have a five-minute 

recess? 




THE COURT: We will have a short recces. 

14 


(Recess) 

15 

1 

BY MR. HAFETZ; 

l« 

Q 

j 

Mr. Dexter, did Mr. Rippy Indicate to you that 

17 

i 

he had an 

attorney at the time that you interviewed him? 

18 

A 

No, he didn't. 

19 

Q 

You knew he was in prison on another charge at 

21) 

that time. 

obviously? 

21 

A 

Yes. 

22 

Q 

Did you know that he had an attorney representing 

23 1 

him on that- case? 

24 

! 

A 

On another case? 

25 1 




Q The case in which or for which he wee in prison 
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when you went to interview him. 

A Ue didn't say, but I assume he did. 

Q Did you ask him whether he wanted to got in 

touch with that attorney? 

A 1 don't recall. I didn't ask him. 

THE COURT: Did Mr. Luker ask him in your 

presence? 

THE WITNESS: I can't remember. 

Q Were any phone calls made to that attorney so 
far as you know? 

A No, there weren't. 

MR. UAFETZ: 1 have no further questions. 

THE COURT: When was Mr. Rippy convicted on the 
charge for which he was imprisoned? 

MR. UAFETZ: May 21 is the date. The date of 
sentence , excuse ote . 

MR. KENNEY: It was OUT understanding, your 
Honor, that he was serving a sentence. 

MR. UAFETZ^ And the case was and is pending 

appeal . 

THE COURT: Is that the end of the hearing? 

MR. UAFETZ: I have im> further questions. 

MR. KENNEY: We have no fxirther questions, your 

Honor. 
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3 

THE COURT: Let me see Exhibit 1, please. 


■ 

4 

Vhat Is your argument i Mr. Hafetz? 


5 

MR. HAFETZ: Judge, I say In all candor I have 


6 

to determine certain facts before — I thought we had a 


7 

possible McNair Mallory violation, but tliere Is no complaint 


8 

lodged against Mr. Rlppy downstairs. There Is a complaint 


9 

lodged against several other co-defendants on June d, but 


10 

Mr. Rlppy Is not named In that complaint. The time of the 


11 

Indictment, as It develops, Mr. Kennsy has represented. Is 


12 

the day afterwards. 


13 

THE COURT: That Is what my record shows. 


14 

MR. HAFETZ: Yes. 8o the only argument that I 


15 

would make. Judge, is that Mr. Rippy had a lawyer, although 


16 

on a different charge, and while the lawyer was not nor was 


17 

he going to be involved in this case, I would state that I 


18 

think the agents had perhaps sosm duty to contact the lawyer 


19 

who had represented him and was his attorney of record in 


20 

the case for which he was sent to prison, as to wheth^i; or 


21 

not the lawyer %«ould want to be present while Nr. Rippy was 


22 

being questioned. 


23 

THE COURT: The motion is denied, Mr. Hafetz. 


24 

Have you furnished Mr. Hafetz with a copy of the 


25 

indictment? 



NR. KENNEY t Yes, I have, your Honor. 
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THE COURT: Hava you read it, Mr. Hafets? 

MR. HAFETZ: No, I haven't. Mr. Kenney has told 
me the change that has been made in it. 

THE COURT: Do you wish to plead now to it? uo 
you wish to plead to the superseding indictment now, just to 
save time? 

MR. HAFETZ: Oh, yes. We will enter a not guilty 

plea now. 

THE CLERK: The United States o£ America v. 

**iPPy» «l«o Known as Ripp, Criminal IndiotSMnt No. 

73 - 855 . 


Nr. Rippy, please rise. Would you state your 
full and correct name for the reoord? 

DEFENDANT RIPPY: Robert Ellis Rippy. 

THE CLERK: Nr. Rippy, the gentleman standing on 
your right, Mr. Hafets, is he your attorney? 

DEFENDANT RIPPY: Appointed by the Court. 

THE CLERK: Mr. Rippy, do you waive the detailed 
of this indictment and plead not guilty? 

THE COURT: Have you discussed this with Mr. 

Rippy? 


HAFETZ: The change he just found out this 
morning, as I have. Judge, but I understand he does want to 
enter a not guilty plea. 


•OWTNtRN OitTNICT COURT RIRORTtRI U.t. COURTMOUU 

racIV leuARI. Mg» rORR. R V. CO T-WM 


1 


2754a 




TilE CJURT: No, I want to make clear for the 
record that you have explained to Mr. Rippy the change that 
was made in the superseding indictment, which is No. 73 
Criminal 655, in place of 7? Criminal 606. 

Have you told Mr. Rippy what that change is? 

MR. UAFETZ: No, I haven't. May I see the 
indictment, and I will shew it to him new? 

THE COURT: Yes, certainly. 

MR. KENNEY: Your Honor, may the record reflect 
that 1 have given Mr. Hafetz a copy of the Indictment. 1 
just want to make that clear. 


ment? 


MR. liAFETZ: You gave me a copy of the indict- 


U 

i- 


MR. KENNEY: That is correct. 


MR. HAFETZ: When? 


MR. KENNEY: Wherysu returned from the magis- 
trate's court. I have another copy, which I will give you. 

THE COURT: Sit down, Mr. Hafetz, with Mr. Rippy. 

MR. HAFETZ: All right. Judge. I have showed the 
change to Mr. Rippy. I thought he heard the change, but I 
have now showed it. 

THE COURT: I would much rather have Mr. Rippy 's 
counsel tell him what is the superseding indictment rather 
than the United States Attorney. 
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(Case called.) 

MR. KCiMNEY : The qoverninent is ready. 

i'lH. PANZER: Mr. HcClusky is ready. I see 

Chat Mr. Martin is here and I understand that he wants to 
rsubhtitutc me in this case. I have no objection. 

.[ vion' t know what Mr. Martin's position is tjoiny to be. 

MR. l-lARTIN: I aw ready, your Honor. 

.‘iince we met yesterday I met with Mr. McClusky 
aiiu his family and they have asked me to represent liiw. 

I am willintj to do it axid I would like to be 
substiLuteeJ for .Mr. t^inzor. 

Tub COURT: Was there ever a suboti tutioii of 
/i)a for Col(Jber<j? 

MR. PANZER: Yes. Your Honor siyntd tlie CJA 
fon.i for iiio appointing me on the Z7tii of November. 

TtiE COURT: but has there been a .substitution of 

Uoldberg, a formal substitution? 

MR. PANZER: I think, your Honor formally assigned 
me at tnat time. 

ThL COURT: To relieve Goldberg? 

MR. PAlhiEU; Rigiit, and I should be ready to go 
forward on Ltie 10th with the trial of this matter. 

Of course, I was to get full cooperation from 
Mr. fioidberg as of the Z7th. 


1 
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THE COURT: Yes. I think we ought to make the record 

clear, because I am not exactly clear aa to what occurred 

1-hat morning. I gather Mr. Goldberg is unable to continue 

in this case because of his commitment before Judge Knapp, 

♦ 

wiiich will possibly take him into January, commi tiuent 

that has existed, as I understand from Judge Knapp, at least 
from last July, and lie therefore agreed to withdraw from 
the case because of his inability to proceed. 

You were appointed on his representation that 
tile defendant didn’t have the financial ability to retain 
dll attorney. It was on that representation that I appointed 
you under the '.’ct.Tilnal Justice Act. 

I 

.low I gatiier from Mr. Martin that you arc now 

I 

privately retained, Mr. Martin, by Mr. Me dusky. | 

! 

MR. MARTIN: Yes, if the Court approves. | 

! 

THE COURT: Mr. Me Clusky, do you wish Mr. Martin 

to represent you in this proceeding? 

• • 

THE DEFENDANT: Yes. 

THE COURT: All right. Then you are formally 
substituted for Mr. Panzer, Mr. Panzer having bean 
formerly substituted for Mr. Goldberg. 

If Mr. Goldberg was not formally supplanted by 
Mr. Panzer, you are now substituted in Mr. Goldberg's 
place. I 
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MR. PANZER; My recollect ion of the record 
is that I was, your honor, formally substituted for 
Mr. Goldbery on the Z7th. 

ThE COURT: All right. 

The trial will proceed at 10 o'clock in tliis 
courtroom next Monday. 

Mr. Martin, you have your requests to charge 
and any memorandum you wish to submit in my chambers by 
5 o'clock Friday. 

All right. 
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UNITED STATES OF AMERICA 
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PAUL M. CURRAN, Esq. 
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^ For the Government 
BY: JOHN J. KENNEY, Esq. 

Assistant United States Attorney 

JOHN F. MARTIN, Esq. and ROBERT C. CAREY, Esq. 
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THE COURT; The reason I called you in here la 
that you served me with two letters addressed to me, copies 
of two letters addressed to the Assistant United States 
Attorney, and two sets of motion papers yesterday after- 
noon at 2:30. I immediately called your office to be 
here at 3:30. I was in the courtroom until a quarter after 
5 on otiicr matters , and when I completed my work on the 
bench at that time, 1 was told that you were conferring 
with Mr. Kenney, and that is why 1 told you to come back 
here today at 10:30 to dispose of tiieso matters. 

MR. MARTIN; If your Honor please, in response 
to the call for me to come dov^rn, since I wasn't in my 
office — 


15 

Ki 

17 

18 

19 

20 
21 
22 


2.3 


24 


2.5 


I THE COURT; I understand that. 

I 

MR. MARTIN: — as soon as I came back in, I 
ceune down to your Honor's chambers at quarter to 5. 

THE COURT; Yesterday was Friday, and this case 

I on for trial Monday. I want to dispose of these matters 

ji 

jj without delay. I made it perfectly clear to you this past 
i Monday, wnen you came in and said the family wanted you 

I ' 

|, to represent Mr. McCloskey rather than Mr. Panzer, that 
I you should not undertake the representation unless you 

j prepared to go to trial Monday. I made that abundantly 

li 

I clear on tne record. You had the rest of the day, from 


I 
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10 o'clock to 4 o'clock when you called my chambers, to 
confer with the defendant, to confer with Mr. Goldberg, to 
confer witn Mr. Kenney. You then represented that you 
were ready to go to trial , and I assumed that was on the 
conditions tiiat 1 set in the courtroom. I was very, vary 
explicit. In fact, at one point I said to you I just want 
a yes or no answer from you: Wlien you come back and tell 
me that you will represent the defendant, do you understand 
that it is on the conditicn this case will go to trial next 
Monday? You said yes, you did. 

MR. MARTIN: Well, I did not — 

THE COURT: And now 1 have a bunch of motions. 
We will proceed to dispose of them. 

MR. MARTIN: If your Honor pleases, I was not 
under the impression that those were the conditions of my 
appearing, th. t I would have to — 


21 h 

ll 

22 |> 


THE COURT: I know, you kept trying not to 
answer my question. But the transcript of the hearing will 
say, "Please don't give me any stories; juwt give me a yes 
or no answer to my question." Reluctantly you caste out and 
said yes. I don't think I could have been more clear that 


there would be no adjournsient of this trial; that you had 
a perfect right to cone in to represent Mr. MoCloskey, but 


it could only be on the condition that there be no 
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ad journriient of this trial and the trial would go forward on 
Monday. The record will speak for itself, Mr. Martin. 

MR. MARTIN; If your Honor pleases, if I misled 
your Honor — 

THE COURT: You did not mislead. 

MR. MARTIN: — I apologize for it. 

THE COURT: The record is there. I am not 
going to enibroider it, Mr. Martin. 

MR. MARTIN: That is not my intention. At the 
time I discussed it with your Honor 1 said I didn't even 
know if I was retained or not. 

THE COURT: And I told you that you could 
have until 10 o'clock the next morning to make up your 
mind. And Mr. McCloskey was brought over liere for you to 
confer witii him. Right? 

MR. MARTIN: That's right. 

THE COURT: And you were able to confer with 
Mr. Kenney or Mr. Goldberg. I even to]d you where to find 
Mr. Goldberg: In Judge Knapp's courtroom. There is no 
point in continuing any more. The record is there; it can 
be transcribed when, as and if it has to be. 

Now let us dispose of your motions. 

MR. KENNEY: Your Honor, I might add that the 
record iias been transcribed. Unfortunately I left it down 
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THE COURT: I don't have a copy of it. 

MR. KENNEY: I can go down and get that. 

THE COURT: You can show it to Mr. Martin later. 
If it was trascribed, there would be a copy in the reporters' 
office. After we are finished, I will have a copy picked 
up at the reporters' office. 

Now let us see if we can take these things up 
seriatim. The first letter that was delivered yesterday 
afternoon at 2:30 merely asked in essence for a delay in 
your reguests to charge and the memorandum of law , and that 
is granted to deliver in Uiese cheunbers Tuesday morning at 
9:30. 


If) 


It) 


IV 

IK 

I'.t 

20 

21 

22 

2:1 

21 

23 


|1 


The second letter is something about the minutes 
of the hearing on September 17. In that tegard I will 
point out to you that there was a transcript of the 
minutes of September 17. Mr. Uafetz obtained the minutes. 
Did you speak to Hr. Hatetz? 

MR. MARTIN: I tried to reach his office. 

THE COURT; There wre only two people you 
could have called, Direnzo and Uafetz. Who are the other 
attorneys you called? 

MR. MARTIN: I spoke to Mr. Goldberg. I got 
nis file on December 5. I spoke to the United States 
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.'attorney's Office; he did not have it. 

MK. KENNEY: 1 have it now. I did not have it 
at the time. It is available for Mr. Martin to see it. 

THE COURT; You can look at it, but you will 
see there is nothing in that transcript for a basis of 
any motions to be made in this case. What happened was 
that Mr. McCloskey's attorney brought up for discussion 
the psychiatric reports that had been submitted to the 
Court. I had appointed Dr. Abramson as the Court-appointed 
psychiatrist, and Mr. Goldberg on behalf of Mr. McCloskey 
designated Ur. Portnow to represent Mr. McCloskey. Dr. 
Abreuason's report, of which you have a copy, 1 am sure, 
said the symptoms he presents are inconsistent 
with any psychotic conditions. His fabrication, 
nis inability to understand, to answer questions, are 
crude and primitive. His diagnosis is malingering, psycho- 
pathic personality. 



]<) I Dr. Portnow, the defendant's own psychiatrist, | 

20 said that it was his feeling that he, meaning the defendant, j 

21 chose at will those questions tie wished to answer and those 

22 he did not. His report goes on to say, "With uie exception 

2'{ of his affirmative ansvrers to my questions about auditory 

! 

2 .) liallucinatioas , however, there was no evidence that he is 
25 I suffering from psychosis." He ends up by saying that at tlie 
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present time his symptoms fit no known psychiatric syndrome 
and must be considered to be exaggerated. The extent of 
this exaggeration could only be detected by prolonged 
observation in a hospital setting and sophisticated 
techniques such as sodium amytal interviews. 

At that point I sai.d that I would give the 
defendant the benefit of the doubt, not in so many words 
buc tliis was my attitude, and that I would send him to 
Springfield for medical study. At that point Mr. McCloskey 
got up and said he wanted to plead guilty. 1 said under the 
circumstances 1 would not take such a plea, that 1 was not 
going to risk getting 225'j applications or Ills pleading 
guilty and then ccating in and saying he was mentally 
incompetent to stand trial. 

Consequently, no plea was taken to that i 

Indictment, which was the first superseding indictment. | 

I 

Instead Mr. McCloskey was sent to Springfield for full | 

exaunination under tlie conditions which Or. Portnow, his own I 

! 

psychiatrist, indicated should obtain in this case. We 
received from the Medical Center for_ Federal Prisons in 
Springfield a report dated November 13 %#t>ich stated that 
they did administer sodium amytal to the defendant, as 
i. .Heated and requested by his own psychiatrist. The 
report ends -- and I know you have a copy of this report — 
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2 

"At that time he acknowledged that ho was not incompetent 


3 

to stand trial and had attempted to conceal his true mental 


4 

capetbilities because he felt ha was fighting for his life. 


5 

In my opinion Mr. McCloskey is fully aware of the nature of 


6 

the charaea pending against him and is capable of assisting 


7 

counsel in his own defense if he chooses to do so." 


8 

Mr. McCloskey was then returned to this court. 


f) 

and I think he came back about tlie 19th of November — is 


10 

1 

that correct, Mr. Kenney? 


11 i 

MK. KENNEY: I believe tliat is tlie vlate. 


12 j 

THE COURT; On the 20th he was brought into the 


13 

court with Mr. Goldberg, at which point he indicated he 


14 i 

wanted to plead guilty. It is my recollection that 1 


IT) 

directed Mr. Kenney ana Mr. Goldberg and the defendant to 


10 

confer. What happened thereafter 1 gather is Included in 


17 

tills affidavit which you just submitted to me about ten 


18 

minutes ago, Mr. Kenney, which I have not read yet. 

i 


19 

In any event, it was on November 26 that 1 was 


20 

1 

informed that the negotiations looking toward a settlement 

1 


21 1 

seemed to be breaking down, and I h&d already informally 


22 ' 

contacted Mr. Panzer to see if ha would be available to 


2,3 , 

represent Mr. McCloskey. Mr. Panzer, who is a former Legal 


1 

24 1 

Aid assistant in this court and has practiced in this court 


25 ! 

1 

I! 

extensively for years and is an able practitioner, said 


i: 

1 

1 

i 
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that he was perfectly free and competent and ready to 
undertake this representation and be ready for trial on 


December 10 . 


ThaL conversation which I am relating took 


place on Friday, November 23, because I did not want what I 
was afraid was going to happen, a constant delaying-tactic 
operation to prevent the trial of titis case on December 10, 
and I wanted a lawyer available who could atop in and 
handle the case. 

Consequently, when I was informed on the 2&th 
tnat Mr. Mcc.’loskey for one reason or anotlier was not going 
to pleau guilty, I directed he be brought to the court on 
the 27th with Mr. Panzer. I don't know whetlier Mr. Goldberg 
was tiiere or not. Do you, Mr. Kenney? 

MR. KENNE/: I don't recall. 1 don't think ha 
was tiiere at that time. 


22 " 
il 
II 


THE COURT; In any event, either on the 26th 
or the 27th Mr. Goldberg informed the Court tliat the 
defendant did not have the funds to hire another lawyer, 
and I designated Mr. Panzer that day to represent Mr. 
McCloskey, and Mr. McCloakey agreed to ti»e representation. 
Then you came in last Monday, and here we are. 

It is true that no formal plea to tliis second 


superseding indictment has been entered, but the second 
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superseding indictment is exactly the same as the first 
superseding indictment, except that John Doe is now 
denominated as John Turner, and Mr. McCloakey has pled not 
guilty to the first superseding indictment personally in 
the presence of counsel. 

Consequently, all that is left is a formality 
of entering his plea of not guilty on Monday before wo 
proceed, and this would not avail you of any additional 
time to attack the indictment, which had been attacked by 
Mr. Hopper, who was Mr. McCloskey's first privately retained 
attorney, Uien by Mr. Goldberg, who was Mr. McCloskey's 
second privately retained attorney. All those motions have 
been reviewed by the Court and disposed of . 

1 tiiink that takes care of your second letter 


to me. 

Your letters to Mr. Kenney 1 assume are for 
information purposes, and you can work those out with Mr. 
Kenney . 

We now have your formal notice of motion, • 
which 1 will denominate as tlie first motion or tlie omnibus 
motion, in which you have made seventeen motions for 
relief. The second I will call tlie second motion, which is 
a s.lngle motion for relief. 

I will dispose of the second one first, because 
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tiie second one Is actually included in the first and I 
don't know why you took the time to type the second one up. 
That will be denied. 

As to rine seventeen motions contained in the omnibus 
motion, 1 point out that Nos. 12, 13, and 14 are repetitive 
of what appears in the first eleven in some fashion or other. 
Starting with No. 1 of the omnibus motion, that motion is 
denied. 

No. 2 in the omnibus motion is denied. 

No. 3 in the omnibus rr>otion is denied undex a long 

line of decisions of tlie Court of Appeals of this Circuit. 

No. 4 is di.’i ied. 

No. 5 is denied. 

No. & is denied. 

No. 7. 1 will let you argue that if you wish to. I 

cannot understand even your papers which support it, unless 
it may be what occurred between the defendant and Mr. Kenney 
subsequent to November 20. Uo you wish to elaborate on 


j| that? 

1 1 

i| MR. MARTIN: That would be one incident of it. 

22 

Ij TliE COURT: What? 

MR. MARTIN: That would be one Incident of it. 

THE COURT: What else? 

I MR. MARTIN: liasically, may I be heard on it? 
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TMK COURT: That is what I said. 

MR. MARTIN: From what I have been able to 
gather from tlie files so far — and I haven't been able to 
receive even all of the legal papers that have been 
incurred since June il of 197 3 — I find that tlie defendant 
was arrested and was held in $200,000 bail. There was a 
notice to reduce the bail, which was denied by your Honor. 
Tliis defendant, 37 years of age, had never previously been 
arrested or convicted of a crime. He is married and lias 

i four children, owns a piece of property in New Jersey, and 
his not being out on bail — or the size of thebail was 
tantamount actually to a denial of bail. 

l| On top of that, when he. was taken into the 

I Federal House of Detention he has been chronically, from 

i 

I what I understand, iield in either a segregated or maximum- 
security position wherever he has been in any of the 

! 

I 

I houses of detention. That includes, from wliat I understand, 

ij 

II the Federal House of Detention in West Street, 1 think a 

'i 

I place in Nassau, and several of the other areas. 

I understand that he has been questioned not 
only by Mr. Kenney but the FBI came in and questioned him. 

jl THF COURT: When? 

|j MR. MARTIN: I know, from what I understand. 

II ' 

I- 

at least November 26. 
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THE COURT: That Is after November 20, yes. 

MR. MARTIN: And I understand there have been 
some other; I don't know when or where. I haven't been able 
to come up with enough factual details to know. Dut the 
one incident in which I spoke to Mr. Kenney, he and an FBI 
agent interviewed the defendant, not about the facts of 
this case but about otiier incidents that supposedly happened 
going back over a period of years. And the negotiations 
tiiat were taking place out of sight of counsel, with no 
counsel available, and in my opinion with tlie defendant not 
being legally represented at that point, tJiere was much 
pressure put on him, not eUaout tliis case, not plea bargain- 
ing in Uxis case, but about other incidents going all the 
way back. 

THE COURT: That was pai t of the negotiations. i 
MR. MARTIN: What negotdLatiotkS? The plea j 

bargaining has notliing to do witli tJxis case. This was j 

pressure from an outside agency of the Government, the FBI, | 
which is not involved in this case. It is postal inspectors, i 
THE COURT; I assume Mr. Kenney will answer you, 

Mr. Martin. 

MR. MARTIN: The defendant was also taken 
physically -- I understand before Ixe was arrested he was 
about 165 pounds and in relatively good health. He is now 
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at least a physical wreck from an obvious standpoint. I 
have spoken to his wife. And she tells me he has lost at 
least 40 pounds, he is harrowed and racked looking. 1 
understand he has been on medicine, that he hasn't volun- 
tarily wanted to take it; he has a physical tremor. When 
he was out of the hospital, from what I understand, in 
Springfield, he was thrown into what they call the hole out 
there, or the maximum security of it, confined and received 
ratlter strange and tight treatmenfout tliere; was given 
medicine against his wishes and over his protests and wi tli 
no signature, with no approval or consent on his part. 

I think from tlie time tlu.t your Honor sent him 
out for observation ho really has had no legal effective 

i 

representation. His wife has paid $15,000 for legal | 

representation, from what I understand, and from the time 
he went out to Springfield I don't think th.tre has been | 

I 

many interviews with the attorneys. | 

I 

THl COURT: Wait. When you say he was in i 

I 

Springfield, tiiere could be no interviews with the attorney. 

MR. MARTIN; No, I say from the time he was sent ' 

i 

to Springfield up until now. 

THE COURT: You have to exclude that, the time 
he was in Springfield. He was sent there for medical 
observation, because he claimed or gave Uie impression he was 
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incompetent to stand trial. Ther'?i is no point of sending 
lawyers from New York to Springfield to confer with hint. 

MK. MAFTIN: So anyway when ho did come back 
I understand Mr. Goldberg had made arrangements, ho was 
actually active in another case downstairs, rather involved 
in a lengthy trial. I obtained the file from Mr. Goldberg, 
and there are many gaps in it tliat I haven't been able to 
fill in information on. I didn't obtain that until 
bocomber 5, about midway during tlie day. I had been trying 
to get it for two days and wasn't able to obtain that file. 

1 called Mr. Kenney's office. Mr. Carey went down and 
went through the file, and wo have been trying to get j 

copies of all of the papers that Mr. Kenney felt ho could j 

release. Mr. Kenney said we would have to notify him as ' 

I 

to tiio specific papers we wanted, and then make arrangements i 
for it. So we have been negotiating that thing out so I 

I 

could at least have the available legal papers. I 

When Mr. Goldberg was relieved from the case 

I 

or got out of the case, as 1 said, a substantial foe had j 

been paid. Mr. Panzer who succeeded him never interviewed 
the client. I can understand ha wasn't able or didn't 
nave copies of U»e papers, and from what my defendant's wife 
tells me she called Mr. Panzer's office on several ocuasions 
before the week and was told that ho liad boon tin trial all 
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week. This la right up through Friday r and this is when 
she Ccune in to my office. It is my understanding — 

THE COURTS Is that Friday, the 23rd7 
MR. MARTIN: Friday, the 30th. — that he 

hadn't been over to see him at that time, and they asked roe 
to come in and look into it at that point. 

Whan I met with Mr. Panzer, I understand Mr. 
Panzer did not have any conference with him outside of 
meeting with him in the courtroom I think the day he was 
appointed. When I spoke to Mr. Panzer and asked him what 
he had in his file, all he had was an appointment order 
that your Honor had signed in around November 23, 1 think -- 
or it was November 17,- I forget the exact date, and ha 
also had a copy of the statement of November 26 that Mr. 
Kenney, that I referred to before, that the defendant had 
signed with Mr. Kenney and the FHI agent. 

I don't think actually as a practical matter 
he has iiad any effective legal representation toward the 
end of the case. I have not been able to even obtain a copy 
of the last indictment, that is, the 855. I am looking at 
that. I have read it, or Mr. Carey has read it, and as a 
practical matter I don't even thlnlf. the defendant has seen 
it. 

THE COURT: I don't know why you couldn't have 
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scan it the day you were in the courtroom. 

MR. MARTIN: I went downstairs; I photostated 
all tlie records I could find. 

TUL' COiJRT: On December 37 

MR. CAREY: The file down there in the courtroom, 
your Honor, was very incomplete. I don't know where U»e 
papers are. 

MR. MARTIN: 1 photostated whatever was in 
there, and tlien Mr. Carey want down to Mr. Kenney's office 
the day before yesterday, I guess, and we have been trying 
desperately to get this stuff together. 

THE COURT: If you could not find tlie 
indictment in the file on December 3, you couldn't have 
gono to Mr. Kenney's office in tliis building and gotten tlie 
indictment on December 3? 

MR. MARTIN: We were running over with Nr. 
Goldberg trying to make arrangements to get the file and 
interviewing him. I went over with Mr. Goldberg during 
the lunch recess wnile we were waiting for Mr. McCloskey 
to come over, and he let mu look at the file. 

MR. CAREY: We were there in his office, your 
Honor, we had to sit and wait for him, he took tlie lunch 
break. He ran ahead of us; ho kept us waiting in his 
office. 
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THE COURT: Mr. Kenney is in tills bulldlnq. 

MR. CAREY: I am sorry. Mr. Goldberg. 

TUE COURT: 1 am talking about Mr. Kenney. If 
you can't find the indictment, you go up there and you get 
it in five minutes. I don't understand why you didn't have 
the indictment until yesterday. 

MR. CAREY: I don't have it yet. 

THE COURT: You don't have it yet? 

MR. CAREY: 1 don't have a copy yet. 

THE COURT: Go ahead. Next point. 

MR. MARTIN: Anyway the defendant himself I 
don't tliink was adequately — 

THE COURT: All you had to do was come up here 
to my chambers and get it. 

MR. MARTIN: I have been negotiating with Mr. 

Kenney. 

THE COURT: What is there to negotiate to get a 
copy of the indictment? 

MR. MARTIN: I asked Mr. Kenne> to let roe make 
copies of everything in the file, and we had a particular 
request for particular papers. 

THE COURT: I will go back again and make my 
point. On December J, the first day you were hare, the 
first tiling you want is the indictment. There are two of 
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you, you and your colleague. If you could not find it in 
the file on December 3, you could either go to Mr. Kenney 'a 
office -- and 1 can't believe that he would refuse to give 
you a copy of the indictment — 

MR. MARTIN: I didn't specifically — 

THE COURT: — or if you cauoe up here you would 
have gotten a copy of the indictment. 

MR. MARTIN: I didn't specifically ask him for 
a copy of the indictment. 

THE COURT: bet us go on, then. 

MR. MARTIN: I had two copies of indictmonta , 
but they weren't the last indictment. 

THE COURT: Go ahead. 

MR. MARTIN: I wasn't, aware of that even at the 
time. I feel that he had no legal representation at the 
end. I think the overall pressure that has been put on him, 
tiie overall circumstances here, has so clouded his position 
that he really is not ready for trial. 

I ^un not asking your Honor to delay the action 
so much. I think the action should be severed, lie has not 
been arraigned on this indictment; he has not made a plea 
under the Indictment. 

THE COURT: 1 pointed out already that this is 
a formality in view of the fact that the superseding 
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2 

Indictment, with the change of the name of John Doe — 

3 

MR. MARTIN: Your Honor, that may be so, but it 

4 

should be studied and a motion made regarding it. 

5 

THE COURT: Mr. Goldberg had all the time in 

6 

the world au:d ha did make such motior.a and Mr. Hopper made 

7 

motions . 

8 

MR. MARTIN: On this? 

9 

THE COURT: It is the same indictment; it does 

10 

not change. It is a superseding indictment with a name 

11 

change; no substantive change regarding your client. That 

12 

does not give you a chance to start all over again. 

13 

MR. MARTIN: I mean there must have been some 

I 

14 

1 

new testimony before the grand jury or something must have 

15 

1 happened before the grand jury. 

U) 

THE COURT: It was to identify Mr. John Doe. 

17 

Isn't that true, Mr. Kenney? 

18 

i 

MR. KENNEY: That is correct, your Honor. 

19 

I 

MR. MARTIN: But whatever, I think we would be 

20 1 

I 

entitled to at least investigate it and make motions regard- 

21 ; 

ing it. 

22 

THE COURT: It is the same thing. You are just 

Z3 

wasting time, Mr. Martin. 

24 

MR. MARTIN: Your Honor is telling me that. I 

2.5 

don't even have access to the papers. I have been trying to 

1 
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get, right now I have been trying to get the minutes from 
the I7th. Now, your Honor told me what his recollection 
of the 17th is. Prom some of the Information I have had, 
it is set forth in the papers what our position was. I 
think not even having that available is very prejudicial, 
and it is imp>ossible — 

MR. KENNEY: May the record reflect, your 
Honor, that I am handing Mr. Martin the minutes of the 17th. 

I would like to have them back after he is finished. 

MR. MARTIN: Can I make copies of it? 

MR. KENNEY: Certainly. 

MR. MARTIN: basically I don't think the defendant 
is in a position to go to trial. As far as even getting 
the legal papers, it has been a massive, almost Impossible 
task, let alone the physical investigation of witnesses, 
which 1 have been trying to do. I have interviewed the 
defendant on about — we spent maybe about four or five 
hours with him, since I have been appointed, over in West 

I 

Street and in the court. I have been working compiling those i 
motions, which I think have merit. What I am really asking 

I 

your Honor to do, I think, so that the trial caii go on, is 
to sever the defendant. I think the overall actions here 
itave been so contaminated with some of the defendants 
pleading guilty, tiiey are going to be witnesses, possible 
admissions — 
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2 

THE COURT; It happens in every case in this 


3 

court. 


4 

MR. MARTIN: But in view of all the circumstances, 


5 

you know, you have to take everything into consideration, 


6 

my feeling — 


7 

THE COURT: But you are leaving one thing out: 


8 

that your client has been found to be a malingerer by 


9 

psychiatrists appointed by you or indicated by you, by the 


10 

federal governmeiit, and by Dr. Abramson, an outstanding 


11 

psychiatrist in this town appointed by the Court. And 1 


12 

1 made that clear. I icn't want any more attempts to put this 


13 

( 

trial over. The background does not sustain your position. 


14 

MR. MARTIN: If your Honor pleases, I can 


15 

! 

understand — 


10 

THE COURT: Mr. Hopper made motions. They are 


17 

on record. I decided them. Mr. Goldberg made additional 


18 

1 

motions. He c^une in and said the defendant is entitled to 


19 

a lawyer of his own choice, "even though he picked Hopper, 


20 

1 

1 

he now wants me." So instead of trying the case in the 


21 1 

’ 

summer when I was ready to try it, it was put over until 


22 

September, and at that point we started to get Mr. 


23 

McCloskey's indications around Labor Day that he wasn't in 


24 

good condition. And tiiat is the first time his wife com- 


25 

' ( 

plained: the day after Labor Day. Immediately psychiatrists 
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were appointed. Now the reports come bacX that he is a 
malingerer. So ha must be charged with the delay in this 
case . 

You reach a point, you know, where you oan't keep 

giving in. 

MR. MARTIN: If your Honor please, I can sea 
your Honor's wish to proceed — 

THE COURT: And the record up to date. 

MR. MARTIN: — with haste and with the record 

up to date. 

THE COURT: No haste. I was ready to try the 
case in July. This is now December. That is not haste, la 
it, Mr. Martin? 

MR. MARTIN: No, it is not haste, your Honor. 

Well, I can sympathize with your position of wanting to 
proceed with the case. It is a capital case. The defendant | 

I 

is charged with rather serious crimes. I think in the 
interest of justice it is certainly Important that ho be 
given every opportunity to bo properly represented. I 
think essentially the record will bear me out tiiat as a 
practical matter, in the preparation of this case, there has 
been litera.^ ly no preparation for trial. I haven't been 
able to find .anything. So it is incumbent upon me to start 
fresh as of tlio 3rd when I was appointed. And even in those 


II 
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f«w days, insteaa of getting aibsolute cooperation from Mr. 
Panzer, he evidently wasn't even able to gat the file, so 
Mr. Panzer had nothing to give me. But It took me until 
December 5 to get the file from Mr. Goldberg, with a 
stipulation that copies would be made and "send me a check 
for $15,” to which we had to say, "Yes, please, we'll send 
It later." 1 had to have my office do that. 

As I said, I didn't think It should have been, 
but wo have been negotiating with the U. S. Attorney to 
get copies of the public records so as to expedite this. 1 
am finding luost of this out from the stuff I pliotostated or 
tiie judgment dockets. Many of these things there Is no 
record of on the public dockets. 1 said, "Please get me 
the minutes." I asked Mr. Kenney. I said, "Please get 
me the transcripts arid the minutes so I will know what 
happened, so I will have some way of proceeding." Even to 
analyze the legal stuff In here, I am Just about to come to 
that now. And I have been running around, X have been 
literally working eighteen to twenty hours a day, both 
legally — I have an associate over doing all the research 
now, as much as we can conceivably i bm we reach each point, 
he Is out researching It. I have been running around to 
the scene of the crime; I have been Interviewing witnesses, 
potential witnesses; but literally we have just run out of 
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time. There is just no way of doing it. 

Mow, had there been preparation for the case 
by the previous attorneys, conceivably It may have made 
life easier, but there was none. There is no prospective 
charges, there is no memorandum of law, there is no factual 
background on witnesses. Nothing. So that literally this 
was as If I was initially in It. 

Then It was ascertained that there wasn't even 
a formal arraignment on this particular Indictment. Your 
Honor tells me there have been motions made on tlie Indict- 
ment. That I don't even know about. I haven't seen all 
of the orders on It. Essentially it is as if 1 came In from 
the start. I am doing the best I can, and if your Honor 
forces me to proceedon Monday, of course I have no choloe 
and I will, because I respect your Honor's position and 
conceivably I may be subjective representing a client. I 
concede this is a possibility. Hut it is a very mountainous 
job, the physical time Involved, multitudinous details 
involved, the factual situation, tlie legal situation. 

Mr. Carey has assisted me; 1 have three 
secretaries working; I have an associate at 230 Broadway 
who [las been in the library since. I have been running 
around crazily. I :.rled to hire tiie Investigator that I 
usually use on cases, a man by the name of Jack Tanner. He 
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has bean actually engaged now on a malpractice civil case 
some place and he is going full tilt until Monday. I 
haven't been able to use him. 

As a result, I have been trying myself to cover 
the physical investigation as much as possible. I have been 
trying to get photographers to go at the last minute over 
the weekend, and they are going now. But it is all a hit 
and miss. You know, I will be able to be in a position 
conceivably to try to try the case, but I think that in 
justice to the defendant and in justice to the Court more 
than just a procedural trying of a case is Important; I 
think adequate preparation is essential, even to an under- 
standing of the case and to obtaining a thorough knowledge 
of the case, both legally and factually. That I don't have. 
We are trying to absorb in the best possible way. 

If your honor chooses to say Monday we go, of 
course we are going to go. I think we are going to go under 
a tremendous handicap, and I think it is going to be very 
unjust to the defendant. 

THE COURT; Mr. Kenney? 

MR. KENNEY I Your Honor, my understanding is 
that Mr. Martin was addressing himself to his motion to — 


THE COURT; No. 7. 
MR. KENNEY; No. 7. 
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THE COURT: Wo might aa well put No. 8 In there 
at the same time, because he hae made some mention of It In 
his oral statement. 

MR. KENNEY: As your Honor knows, Mr. Martin 
comes in as the fourth attorney In this case and uxMler the 
representation, as 1 understand It and as 1 think the record 
will make clear, that he would bo prepared to go to trial 
seven days after he ceune In. 

MR. MARTIN: Excuse me for just one moment. I 

just — 

THE COURT: No, let him finish. 

MR. MARTIN: I am sorry. 

THE COURT: Nobody interrupted you. 

*MR. MARTIN: I ^^a very sorry. 

MR. KENNEY: And having hod one day to confer 
with myself, Mr. Goldberg, Mr. Panzer, his client and his 
client's family to deteinnine whether he could in fact be 
ready in that period of time. 

Mr. Panzer visited me twice and spent over an 
hour on one occasion in my office discussing the facts of 
the case in proper in^hlmse If to go to trial, reviewing 
parts of my file. So tliat I just would like to put on the 
record that he was active. Although I don't know in fact 
wheUier ho was on trial or not, he was in my office in 


SOUTMCHN OI&THICT COURT HIPORTERS. U S. rOURTMOUkt 
POLtV SOUARC NCW VORK. N.V. CO T-WtC 


2707a 


1 

2 

3 

4 

5 

6 

7 

8 
9 
10 
n 

12 j 

I 

13 

i. 

14 ;i 

If) 1; 

I: 

1« I 



19 I 

20 || 

21 ! 

1 

22 

Z3 



wc 2Q 

attempting to prepare this case before Mr. Martin came In. 

On Tuesday or Wednesday, the 4th and 5th of 
December, Mr. Carey came to my office. Mr. Carey and Mr. 
Martin had asked if they could see my legal file. I had 
witnesses in the office, and I gave Mr. Carey this file, 
which I have in my hand, plus an additional file containing 
all of the pretrial motions, excluding Mr. Goldberg's 
motions, which are in this file. 

These which I refer to as our legal file 
contain also all the in ceunera affidavits which were pinned 
closed, interview sheets, applications to the Court of 
Appeals for bail, the designation sheet for indictment, 
early complaints, and other matters «rhioh are not related 
directly to Mr. McCloskey, legal papers filed by other 
defendants, Mr. Rlppy and so forth, which are not directly 
related to Mr. McCloskey 's case either. 

Mr. Carey spent, I would estimate — although 
correct me if I am wrong — t«#o hours or more in the 
reception room, reviewing — 

MR. CAREY I In your reception room. 

MR. KENNEY: — this file. 

THE COURT: Axid they had all the prior motions 
in this case? 

MR. KENNEY: They had at the time Mr. Goldberg's 
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file, I believe, and Mr. Carey called me later that day and 
asked if I would make a copy of both of these files and give 

I 

them over. I frankly felt that it was a little burdensome 
to be making copies to that extent, and I said that I would 
make copies of any papers relating to NcCloskey whloh they 
were missing and get them over to them Immediately. 1 did 
not find out until just now they did not have a copy of the 
indictment. 

I think, frankly, your Honor, the claim that 

they have been negotiating to receive papers from the United 

i 

l; States Attorney's Office is nothing more than a ruse to 

'! attempt to say they are not prepared to go to trial. 

i 

'i 

With regard to Point No. 8 in the first motion, 

i 

since this affidavit by myself was just recently served, I 
will use it as a guide to review the facts in that situation, 
I think, if I may, your Honor. 

I think that McCloskey returned from Springfield, 

i; 

Missouri, around the 14th or 15th of November or earlier, 

1 . 

because he was to be here to go to trial on the 17th of 
{; November. And he was here, and Mr. Goldberg saw him. That 
I date was adjourned, because Mr. Hafetz was actually engaged 
! on trial in the Bronx. 

THE COURT: In another murder trial. 

MR. KENNEY I On the 21st of November, at Mr. 
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Goldberg's request , I had Mr. Vincent "Mike" McCloskay to 
ray office — as you kno«r, he Is In custody — and Mr. Gold- 
berg. Mr. Goldberg Indicated that Mr. McCloskey was In- 
terested In pleading guilty. The Government said that It ^ 
would accept a plea of secotid-degree murder In satisfaction 
of tile Indictment on the following grounds: that Vincent 
McCloskey through his attorney would make a full statement of 
cases In which he would either give Information or testify to 
events himself; that at that point If the Government was 
satisfied that his cooperation was full and complete he 
would then be placed before a grand jury and questioned 
about these separate Incidents, after which Uie Government 
would consent to a guilty plea. 

On the other hand, If the Government was not 
satisfied with the truthfulness and frankness of his 
representation. It would simply reject McCloskey 's offer. I 
If tiie offer were accepted, he would not be prosecuted for 
any crime which he told us about. However, If the offer was ' 
rejected, what he said could be used against him. 

I remind the Court at this point that It was ! 

I 

the Government's suggestion, as is the normal case, that this 
be done with the defendant's attorney In a list of oases, 
so that tiiere was no direct confrontation between the 
Government and tiie defendant. However , McCloskey and his 
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lawyer, Mr. Goldberg, decided that they would prefer to 
have Mr. McCloskey tell the Government lawyer himself what 
cases he was involved in rather than have the intermediary 
of the attorney present a list, and in fact that Mr. Goldberg 
would not be present. Mr. Goldberg asked Mr. McCloskey in 
my presence if this was acceptable to him, and he said that 
it was. 

I point out in my affidavit at this point 
McCloskey initiated a conversation in which he asked ques- 
tions about the details of the present case. VAiat he was 
interested in primarily were people who were cooperating 
with the Goveriiment and whether the Government knew of the 
full participation of those people or whether those people 
were misleading the Government and placing the blame fully 
on Mr. McCloskey. 

We did not ask Mr. McCloskey any questlona 


r either to the present crime or other crimes at that time. 

1 ^ On November 23, which was a Friday, 1973, 

ji McCloskey was brought to my office without his attorney 

|j pursuant to this agreement, and at that time Mr. Kivlt and 

!! 

Mr. Shatzel were present — they are both United States 
Postal Inspectors — and In accord with the agreement Mr. 
McCloskey was questioned with regard to how the contents of 
Uie postal truck would be disposed of in this crime, this 

!' 
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being in our opinion a separate crime. We were interested ^ 
in knowing who was going to fence these things, frankly. 

He gave answers with regard to that. 

However, he stated that he did not want to answer 
questions with regard to any other crimes %#hiqh were not 
related to the postal offenses or the United States mails, 
and that he wanted to have an FBI agent whom he knew, 

William Kelly, present, and he did not want to have postal 
inspectors present whan he talked about crimes wl»ich he felt 
were within the jurisdiction of the FBI and not the Post 

1 

Office. So the discussion was terminated on that day. 

That was in Uie morning. At 12:30 p.m. Mr. 


14 ' 

Viviani of our office and myself visited Mr. McCloskey in 
|| the lockup, because we wanted to determine what his under- 

i! 

!■ standing of the agreement with the Government was, just to 
assure ourselves that he had a full understanding and that 
we had the s^une understanding. 

We asked him what his understanding was, and he 
said that he understood that in return for his full 
cooperation he would receive or the Government would 
consent to a second-degree murder plea in this case. 
McCloskey said at that time, I point out in the affidavit, 
ha had no information about murders or assaultive orimes. 
Tills is something that is probably beside the point, but we 


Zi 

•zr> 
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I 

'i- ij were interested in knowing, since we were dealing directly 

3 I with the defendant, whether he was going to pop up and say 

4 I he knew about a murder or something else which we might be 

I 

I sorry later we included in this agreement. He said he had 

' I 

no such information. 

I myself told him that his receiving a second- 

^ ij degree murder plea would be dependent on the list of crimes 
wtiich we were preparing and his statements about them, and 
l<) :j ultintately our determination whether he was being frank and 
II truthful or whether he was holding things back. NcCloskey 

I 

answered that he understood that and that he would tall the 
11 Government everything. 

I 

On that same day I prepared a written statement, 
I. which is attached to this affidavit and marked Exhibit A, 

>>< wtiich 1 then read to Mr. Goldberg on the telephone, setting 

I' I' forth in substance what this agreement was. Mr. Goldberg 

I ' 

I* said that he agreed to that, that in substance it was what 



I* tlie Government's agreement with McCloskey was, that he also 
|| said he did not feel it was necessary for him to be present 


l\ !| 
|i 


il 



! 


when McCloskey read and signed this agreement. 

So on the 26tli of November, Monday morning, I 
had Mr. Willleun Kelly in my office — and 1 might add that 
the reason the FUl was not there earlier was that we were 
preparing and accumulating a list, a compilation of 
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information in the files of the Federal Bureau of Investiga- 
tion, other agencies, with regard to Mr. McCloskey and what 
we believed his activities to have been in the past, so we 
would have something to ask him questions about . 

On the 26th I handed Mr. McCloskey tiiis state- 
ment, he read it, he said he understood it, and he signed 
it. He was then interviewed by myself and Mr. Kelly of the 
FBI. The statement is just one page, your Honor. 

THE COURT: It is part of the record, isn't it? 
There is no need to read it. You served a copy, I assume, on 
Mr. I4artin7 

MR. KENNEY: That is correct. I Just point out 
that in tlie statement Mr. McCloskey says that he is signing 
this in the edasence of his attorney but with his knowledge 
and McCloskey 's full consent. 

THE COURT: All right. No. 7 is denied. 

MR. MARTIN: Your Honor, may I just interject a 
couple of remarks? 

THE COURT: No. I gave you full opportunity for 
twenty minutes to talk. 

MR. MARTIN: Some of this is new material, your 
Honor, to me. Some of it is new material. 

THE COURT: What is it? 

MR. MARTIN: I would just like to point out that 
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2 

1 just received the affidavit here and haven't had a chance 

3 

to read it. 

4 

I also should like to point out to the Court 

5 

that around the time of these meetings that Mr. Kenney just 

6 

spoke about with the defendant personally that Mr. Goldberg 

7 

either had been or was in the process of being relieved 

8 

' as the attorney. 

! 

ft 

THE COURT: No, he had not been relieved yet. 

1(1 

I'lR. MARTIN: What 1 euii asking is for a heoring 

n 

' to inquire into all of the facts. 

12 

^ TilE COURT: Application is denied. 

1.3 

MR. MARTIN: Into a hearing on all of it. 

I 

1» 1 

1 

THE COURT: Application is denied. 

1 

1,7 1 

1 

MR. MARTIN: Respectfully except. 

1 

It) 

1 

TllL COURT: No. 8 is denied. 

17 

MR. MARTIN: Respectfully except. 

' 

18 

THE COURT: Motion No. 9 is denied. You are not 

l'> 

entitled to their investigative reports, Mr. Martin. 

1 

20 1 

i 

1 

MR. MARTIN: Respectfully except. 

21 

THE COURT: Motion No. 10 is denied. 

22 

i 

MR. MARTIN: Respectfully except. 

23 

THE COURT: You have not even submitted to me any 

21 

basis for such a claim. I don't know what newspapers carried 

i'") 1 

about this. 


|l 

i • 


I 
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2 

MR. KhNNEY : This motion was made and denied in 


3 

August as well, your Honor. 


4 

THE COURT: That is my recollection too. Many of 


5 

these things are repetitious, things which have already been 


6 

denied in this case. 


7 

MR. MARTIN: If your Honor pleases, I would like 


8 

to point out we again are dealing with a now indictment. 


!» 

THE COURT: I have pointed out it is the same 


10 j 

indictment. There are no new charges against your client. 


11 j 

! 

MR. MARTIN: It was evidently a new grand jury 

1 


12 

convened. 


13 

^ THE COURT: For the purpose of changing a name. 


11 

1 

MR. KENNEY: It was the June regular grand jury, 

1 


15 

your Honor. 


K! 1 

THE COURT: That is what I thought. 


17 1 

1 

' No. 11. You have made some concessions on it. 


1 

18 

1 have you not, Mr. Kenney, in the prior motions, and those are 

i 

1 

19 ' 

binding on all the defendants. 

1 

1 

20 1 

MR. KENNEY: That is correct. I might point out 

1 

! 

21 

i 

^ that I have given Mr. Martin copies of letter agreements, I 

1 

1 

22 

guess they would be oalled, between the Government and Mr. 


23 

Meyers, Mr. Mann, Mr. Crawford, and 1 point out that with 


24 

regard to Paul Crawford and Harry Johnson the Government has 


25 

an agreement tliat if they should testify the Government 
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2 

would call that cooperation to the attention of the Court 

3 

at the time of sentence and, in addition, we will dismiss 

4 

the open counts as to them in the Indictment at the time of 

1 

5 

sentence . 

6 

MR. MARTIN: May I ask where those papers are? 

4 

MR. KENNEY: Yes. They are these two papers 

H 

1 

before you right here. 

9 1 

MR. MARTIN: I haven't seen theni yet. 

K. 1 

MR. KENNEY: I point out those letters have not 

11 

been turned over to other defense counsel. They will be 

12 

turned over on the morning of the trial. 

13 

THE COURT: On Monday, as I understand it. He 

14 

was to turn thorn over Monday morning. You aro getting them 

13 

Saturday morning. 

l(i j 

* 1 

' No. 12 is denied. 

1 1 

Noo. 13 and i.4, as I aay, aro repetitious of j 

1 ' * ; 

IH ! 

what appears above. 

1 

!, I will hand down a written opinion sometime 

20 1 

I 1 

' Monday or Tuesday to buttress the rulings I have just made. ! 

i 

21 i 

! 

j MR. MARTIN: For the record, I would like to j 

22 

except to all your Honor's rulings. I would like to make 

ii3 ; 

one statement: It was not my impression that -- and If I 

•M ' 

1 misled the Court and misled Mr. Kenney, I apologize, your 

23 ' 

1 

Honor — I would be ready for trial, because I had not at 

11 
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2 

the time that your Honor Is referring to even intarviev;«d tl\e 

1 

3 

defendant. 


4 

TH£ COURT: That is why I gave you a day. 


5 

MR. MARTIN: I had no Idea what would happen. 


6 

Now, I did order the minutes of the day I was appointed 


7 

before the Court, and at that time I made no representations 


8 

to the Court. 


9 

THE COURT: 1 am not talking about Tuesday: I am 


10 j 

i 

talking about Monday. 


11 1 

1 

1 

j MR. MARTIN: At that time I was asking if wo 


12 i 

j could represent him. The reason I did step in — 


13 

1 

3HE COURT: Do you have Monday's transcript? 


14 

1 

■ince you have ordered Tuesday's, I assume you ordered 


!■' : 

Monday ' s too . 


It) j 

! MR. MARTIN: No, I didn't, because I didn't know 

1 

1 

1 

17 ! 

i whether I was going to be in the case at that time. 

i 


18 

j 

THE COURT: I think Monday's transcript is the 


1 

one I eun referring to. 


20 i 

MR. KENNEY: I have Monday's transcript. I can 


21 ;| 

go and get it. 


22 1 

THE COURT: We will get our copy downstairs. 


21 

You can keep yours. You can show it to Mr. Martin wtien you 


24 

leave . 



MR. MARTIN: If your Honor please, I would like 


1 

i 
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2 

to ()oint out tlie main reason I stepped into tiie case at 

1 

3 

the behest of the defendant is because after looking at 

4 

what happened and from what I heard it was my feeling that 

5 

he had not been adequately prepared in the case, and I 

H 

thought I would step in to do whatever conceivably might 

7 

physically be done under the circumstances in view of those 

H 

happenings . 


THb COURT: Mr. Goldberg represented to the 

10 

Court, I think in October, was it not, Mr. Kenney, tJiat ho 

II 

! had done investigative work during the summer. 

]2 

1 

MR. KbNNLY : That is correct. 

i;) 

1 THE COURT; And he made these motions, which 1 

11 

liad to rule on, so I know he did that. He must have done 

!'■) 

some work to make the motions. He made quite a few motions. 

1 

Iri 

1 

1 

as I recall. 

1 

17 1 

1 

1 

1 

MR. KENNEY; I might add, your Honor, that he | 

18 i 

1 

hired the Pinkerton Detective Agency to do investigative j 

t 

ly 1 

work. 1 know that because they contacted tiie United Ctates ! 

-0 1 

1 

Attorney's Office after they were hired. He investigated 

21 1 

Mr. Turner and otlier potential Government witnesses. | 

1 

22 i 

MR. MARTIN; If your Honor pleases, there was 

Z'i j 

an investigation to ascertain what previous records, if any. 

21 1 

1 

the defendants had. That was the extent of it. 

•S) 

THE COURT: He did not iiave to go that far. 

1 
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2 

Mr. Kenney would have told him that. 

3 

MR. MARTIN; That was the extent of the 

4 

PinJcerton Investigation. I have a copy of it. That was to 

5 

see whether there were any prior records . 

6 

THK COURT: All right. Gentlemen, 1 have other 

7 

work to do today. 

8 

!» 

MR. MARTIN; Could I just have one more second. 

your Honor? The defendant's wife is outside. If your Honor 

10 

wishes, I could have her come in and advise your Honor as 

11 

to the amount of money she has paid as legal fees 

‘ 


THE COURT; Ihat is not a problem before the 

13 

1 

14 1 

Court at this time. That is a problem between her and you 
and Mr. Goldberg. I am not going to got involved in Uiat. 

15 

MR. MARTIN: because she had advised that she 

Hi 

paid $15,000 to be represented. This is before I came into 

>' ; 

1 

tlie picture . | 

18 

THE COURT: I have no interest in that problem. | 

ly 

1 

That is a problem between her and Mr. Goldberg. ' 

20 i 

ll 

ii 

MR. MARTIN: I mean, there was some question -- ! 

21 || 

li 

THE COURT: If she wants to sue Mr. Goldberg, 

22 li 

; 1 

that is her problem. 

z\ j 

i 

MR. MARTIN: I understand there was some 

24 I 

question that the reason for tlie subs ti tut lor. was that she was 

2.5 j 

unable to pay or something. I bought 1 saw something Ilk. 
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2 

that in the minutes. 


TilK COURT: 1 assume Hopper was privately 

4 

retained and paid a fee. 


MR. MARTIN: He had bean paid five thousand, froin 

i 

(i 

! what she tells me. 

7 

THE COURT: And then Goldberg comes along and 

H 

j gets paid a fee. 

1 

!) 

MR. MARTIN: Fifteen thousand. 

10 

THE COURT: I even offered to transfer my Part I 

11 

assigruTient for Goldberg to remain in the case, on the theory 

12 

that he lived with it a long time. That couldn't be done 

i;j 

because there was no assurance that his trial before Judge 

14 

1 Knapp would bo over by the end of the year, and that is why 

15 : 

1 

I started to get another lavryer, ei'dier hire him privately j 

10 j 

• 1 

or I would appoint one. Because I did not want this case to 

1.' i 

1 

go any more. Mr. Direnao is an attorney in this case, and 

IH 1' i 

1 he Is active in five different courts at the sane time) there | 

10 ! 

I 

is Mr. Hafetz, who has the same problem. You can't keep 

20 1 

putting a case over that has been put over for six months to j 

21 ! 

I j 

1 another point and then start trying to get other la%r/ers 

1 

1 

22 . 

ready again. And I have other commitments too. Six months 

•2-1 j 

is a reasoned>le time. I could see that if I pressed for 

24 

trial in July, when I wanted to try the case, a month after 

25 

1 

1 

tiie indictment came down, tiiat perhaps defendants could say 

1 

1 

1 

1 
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that tlieir attorneys did not have a time to prepare the 
case. But the case was adjourned to September, adjourned 
to November, adjourned to beceniber. No more. 

MR. MARTIN: But that is not the defendant's 
fault, your Honor. 

THi:; COURT; Yes, it is. 

MB. MARTIN: That hi 3 attorney was not in a 
position to proceed on trial. 

THH COURT: Yos , it is. Because if we had not 
tjone throuyh tiiis malingering nonsense, we would have tried 
it onSepttjinber 17 when Mi. Goldberg was free to try the 
case. It happens to be the date tltat Mr. Goldberg picKedi 
is that right, Mr. Kenney? 

MR. KENNEY: That Is correct. 

THE COURT: We were supposed to start the 10th, j 
and he asked to put It off to the 17ti:. And if we did not ! 
go through all the psychiatric matter we had to go through, | 
at his instance, this case would have been tried .September 17. | 

I 

MR. MARTIN: But the superseding indictment only I 
Ccune down that day, if your Honor pleases. 

THE COURT: It was a change of name, for the 
fourth time, Mr. Martin, not a change of substance; no 
change in the charges against your defendant; no additional 
proof . 
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Ml^. MARTIN; It waa a new defendant. 

THE COURT: They found out who the John Doe was. 
MR. MARTIN; Which may have been significant. 

THE COURT: Your defendant Icnew who the John 

Doe was . 

MR. MARTIN: Which may have had significance. 


! your Honor. 

!) il 

{ THE COURT: He knew who the John Doe was the aa: la 

' as tlic other defendants. 

1 

" ji MR. MARTIN: 1 don't know whetiier ho did or not. 

ii 

MR. KENUPJY : I [>oint out we filed a bill of 
particulars pointing out who John Doe was substantially 
’* before that indictment. 

*’ *1 fIR. MARTIN: Your Honor, the man is cliarged 

ii with murder-first. 

j 

'' ! THE COURT: I know that. 

i 

MR. MARTIN: A capital crime. 

ji THE COURT: I know tliat , and I think I have been 

.... I' I 

I very patient. ! 


I MR. MARTIN; Hut if the attorney waa not in a 
position to go to trial who had been acquainted with the 

r: 'i 

h case, and was U:en relieved, two weeks approximately before 
j| the date of trial, two or three weeks before tl>e trial, and 

ii 

II 

jl somebody new had to come in, that places an awful burden on 
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the attorney. 


2d03a 

44 


TUE COURT; Not an accomplished attorney, and 
Mr. Panzer is an accomplished attorney. That is why I 
started to get him in advance, so I would not be met at 
the last minute by Mr. McCloskey changing his mind about 
cooperation and not pleading and tiien coming along and 
saying, "OK, Judge, on December 9 I have changed ray mind, 

I am not going to plead guilty, but now I need time to 
adjourn the trial to prepare for it" — which means 1 then 
have to tell Mr. Uirenzo, who has held off judges in other 
courts because of the firm date here, "Oh, I am now free 
but you can't put mo down for January or Tebruary"; 1 have 
to get Mr. Hafetz, who has done the same thing. When do I 
get a trial date? 

MR. MARTIN: I understand your Honor's concern 
with a trial date. 


THE COURT: Walt a second. When do I get a 
date? Wlten you are ready? And when you are ready, 
does that mean Mr. Dlrenzo can come in and Mr. Hafetz can 
come In? 


I 


I 


MR. MARTIN: If your Honor please, I understand 
the difficulty with the Court's docket and the timing, but 
I think tills Is a substantive problem. Mr. Panzer had not 
even interviewed the defetKiant from what I understand. 
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THE COURT; Mr. Martin, this casti would have 
been tried on September 17 if it were not for your client. 

MR. MARTIM; I am not in a position to say 
tliat, your Honor; I wasn't here at the time. 

THE COURT: I was. 

MR. MARTIN: And there raust have been some 
question concerning his competence, you know, to have even 
been sent to the institution. I imagine there would have 
been a question. 

THE COURT; I did that so I would not have a 
22S5 tnereafter. 1 could have ruled on Dr. Portnow's, your 
client's own psychiatrist. 

MR. MARTIN: I don't think he used the word 
"malingerer. " 

THE COURT: No, he didn't use tne word 

malingerer," and I would not think so, because ho was hired i 

1 

by the defense. And I assume doctors shade a little bit, j 

depending on who hires them. He says, and I will repeat | 
it — you have this, so why should 1 read it to you. 

MR. MARTIN: I understand he only examined him j 
for ten minutes, both of these doctors, in West Street, from 
what the defendant said. lie said, "They looked at me for 
ten minutes," that's all ne said, across the talkie. 

MR. KENNEY: Ur. Abramson has examined him twice. 
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2 

THE COURT; Twice, not once. 



3 

{4K. MARTIN: Yes, but he said a ten-minute 



4 

interview across the desk. He said tliis is the extent of 


r ■ 

5 

the interview. 


1 

6 

THE COURT: "At the present time his symptoms 



7 

fit no known psychiatric syndrome and must be considered to 

1 



8 

1 

be exaggerated." That is your psychiatrist. And Dr. Portnow 



1 

1 is a leading psychiatrist in this town, as you well know. 


•1 

10 1 

Gentlemen, I have a lot of other things to do. 



" i 

MR. MARTIN: I respectfully except to all of 


. 

12 1 

13 

your Honor's rulings. 



1 

11 i 

1 

1 

1 
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MP. KLM* JEY : Your Honor, tlio Govurritrionf is roady 


to |>roceed. 

MH. IJIRETJZO: If your Honor ploase, bf?tor»? answrr- 
inq if I an ready, I underst. ad tiiere is a supersedinq 
inaictncnt before your Honor upon which indictment the 
defendant will be called upon to enter a plea. before the 
entry of tliat plea I would like to make a preliminary 
application, and the application is, if your Honor pleases, 
that since: tiio acts charged in this indictment arc acta for 
which tlio defendant Carroll could )>o equally tried in the 
State court as well as the federal court, 1, recognizing 
tliat each of tlio courts has jurisdiction over those circum- 
stances, my basic motion is that by being tried In tlie 
Fedora! court he is being denied a substantial right, to wit 
that accomplice testimony standing alone could be sufficient 
to warrant a finding of guilty against thin defendant. 

I am familiar with the Rules, your Honor, but I 
wanted to perpetuate this for the record, that we now are 
informed tliat co-defendants in this case will be testifying 
against the defendant Carroll, and in view of that fact I 
think a substantial right, to wit, a basic concept in our 
State law, is being denied this defendant by trying him in 
this court and not in the State court. 

THi: COURT: Motion denied. 
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MR. DIP.hN/,0: I respectfully except, your Honor, 
llili CUiRK; Mr. Direnzo, do you have an application 


to r.iako witii respect to — 


MR. OIRENZO; I have already read the lndictJi»ont , 
if your Honor pleases. Tlic defendant waives the formal 
reading of that indictment and desires to enter a plea of 
not guilty. 

THK CLERK; Thomas Joaepli Carroll, please rise. 

Mr. Carroll, the gentleman sittiiuj on your right, 

Mr. Dironzo, ia your attorney? 

UEFEuDAMT CARROLL: Yos , sir. 

'1111;, CLERi:: Mr. Carroll, do you waive the deLalle<l 
reading of this indictment and plead not guilty? 

DEFENDANT CARROLL: Yes. 

THE CLERK: You may be seated. 

Is counsel for the defendant John Turner here? 

MR. KAPLAll; Yes. 

THE CLERK: Mr. Turner, will you please rise. 

Mr. Kaplan, do you have an application to make with 
rcapject to your client? 

MR. KAPLAN: If your Honor please, I was unavoidably 
detained on my o court. 1 have not liud a chance to 

read the supers loing indictment. If we may have a second 
call 1 will rr-f-d it while the other defendants are )>oinq -- 
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2 'I'Hi: COURT: Didn't you furnisii Mr. Kaplan with a 

3 copy of this indictment last, week, ]Ar . Kenney? 

4 MP,. I don't kiiow wliotlict I did or not. 

5 ! Tf doesn't have a copy — 

TIIL CXIUP.T: Second call. 

TIIK CLERK: Vincent McCluskey, also known as "Mike"- 
THK COURT: I will put that over for second call 
in view of the reports we nave juat received. 

THE CLERK: Is counsel for Cliester Crawford ready? 
MP. GOLD: We have an aiiplication , your honor. 

It is the wish of my client to plead ijuilty to 
sev.'ond deqree murder as a lesser included offense of tin,- 
cJiarqii contained in Count 2 of this indictment. 

15 i the COURT: I will do the allocution after T have 

I 

j cone thru the pleas. 

17 I the CLERK: Counsel for Paul Crawford ready? 

i 

IS I MR. KLEMPNER: We are ready, your Honor. 

19 v/ill waive tlse detailed r> adln<j. It Is my 

2 (, client's desire to enter a plea. 

21 j CLERK: The gentleman standing on your right, 

22 [I Mr. Crawford, is lie your attorney? 

2 i'l I THE <'OURT: Just a moment. 

24 THE CLERK: Gentlemen, bo seated for a moment. 

25 j Ts counsel Cor JU^bort E. Rlppy, also know an "MJr>p" 
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roady? 

MR, KAF^TZ: L&st^ week the now indictment was 
furnished to us. At that time Mr.Rippy (jntered a pica of not 
quilty on the superseding indictment. The defendant wishes 
to proceed to trial today. 

I would like to make a statement for the record, Lf 
I may , J udy a : 

The prosecutor Jias communicated to ;ue an offer for 
rir. Rippy to plead guilty to Count 1, the conspiracy ccjunt 
of tiie indictment, in full satisfaction of all cJiargoa if 
Mr. Rippy would testify, if the Government chooses to have 
iiim testify. I fully discus :ed this wit'n my client and my 
client wiahaa to proceed to trial. 

TML’ COURT: All right. 

THE CLERK: Is counsel for Paul Crawford hero? 

MR. KLKMPNER: As I indicated, Mr. Crawford waives 
a detailed reading of the superseding indictment. It is his 
desire to plead guilty, and that plea, I assume, will bo 
taken at tJie appropriate time, your Honor? 

THE COURT: What is the plea to? 

MR, KLEMPNER: To the first count, the conspiracy. 


THE CLERK: Is counsel for <jeoffrey Matthem Mann 


ready? 


MR. MITCHELL: If your Honor pleases, T was 
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assigned to represent the defendant Mann in 7^ Criminal 606. 

I have since received a copy of 73 Crim. R55. May I be 
as.‘«iqned to that case? 

TMK COURT: You are. 

MR. MITCHELL: The defendant Mann will enter a plea 
of guilty to the second count of the indictment. 

THE CLERK: You may be seated, gentlemen. 

Is counsel for Torrence Dewey Myers ready? 

MR. MOGEL : Counsel is ready. 

THE CLERK: Do you have an application to make? 

MR. MOGEL; Your Honor, Mr. Myers waives a reading 
of the indictment. He will plead guilty to murder in the 

second degree, the lesser included offense, the second count 
of the indictment. 

THE COURT: Will f/.o marshals take Mr. Carroll and 
Mr. Rippy back to the detention cell, please. 

[Pause] 

MR. GOLDBERG: I wanted to bring something to the 
Court's attention. 

THE COURT: Wait until they take care of something 

else. 

Are you ready, Mr. Kaplan? 

MR. KAPU'' <: 1 beg your pardon, your Honor? 

THE COURT: Are you ready to plead Mr. ihirner? 
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2 

MH, HAPLAl^: May I have one nore minute, if your 


3 

'.''f »r please? 


4 

iHF. COURT; Mr. Goldber<7» 1 will hear you. 


5 

MR. GOLDBERG: I have discussed the supersodinq 


6 

indict.ment with my client this morning and he expresses a 


7 

desire to plead guilty to murder in the second degree. If 


8 

he is competent to stand trial that is his wish. If your 


9 

Honor should find him not competent to stand trial then the 


10 

offer stated to me by my client of course will not bo accept- 


11 

al)le to the Court. 


12 

1 

1H1. COURT: I would like t*" .-ut tiiat off to the end 


13 

of tile {>roceoding. 


14 

You have both reports, do you not? 


15 

MR. KENNEY; I hw« one copy, your Honor. 


10 

THE COURT: I will return it to you. Please give 


17 

it to mo. 


18 1 

[Pause] 


19 

THE COURT; Mr. Kaplan? 


20 

MR. KAPLAN: You may take his plea. 


21 

Your Honor, wo waive a detailed reading of the 


1 i 

22 I 

! 

2,3 j 

charges and plead not guilty. 


THE Cld^RK: In the matter of United States of Americ; 

1 

24 i 

versus John Turner, also known as "Jack”, counsel, do you 


r, 1 

1 

wish to make an application? 
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MR. rlAP.j/\iJ; Wol], first, for the pleadinq, wn 
waive a detailed reading of the charges and plead not guilty. 

CLrPvK; Mr. John Turner, the gentleman utanding 
on your right, Mr. Kaplan, is iie your attorney? 

DI' FEN DA! iT TURNl ! R ; Yes. 

Thi: CLI.’IU^: Do you waive a detailed reading of 
this indictment and plead not guilty? 

DFrEIiDAIJT TURNER; Yes, I do. 

THE C’IjKRK: You may be seated. 

MR. KAl’LAN: If your Honor please, 1 have two 
applications. 

The first application I have is for a severnneo on 
the grounds pr<;viou3ly stated. 

TjIE COURT: Mr. Kenney? 

MR. Kf'NNEY : No ol)ioction, your Honor. 

THE COURT: Mr. Turner may be returned. 

MR. KAPLAN: If your Honor please, my second ap- 
plication is for the transcription of trial minutes on n daily 
basin at Government expense. 

THE COURT: Of tliis trial from wttich you are 

severed? 

MR. KAPIJV!!; That's correct, if your Honor please. 

I must suppose that the sane witnesses arc going to testify 
at the Turner trial, an J if the Government is qoln<j to have a 
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trial .ranscript availaLlw for its uso at the Tumor trial 


3 

then he is entitled to the sane treatment. 


4 

Till; COURT; Prior to tiie start of the trial a<,ainut 


5 

Mr. Turner you will be furnisned witii a copy of the transcript 


6 

You will not receive a copy <*f this transcript on a daily 


7 

basis. 


8 

MR. KAPLAN: So long as 1 receive it for use at tlie 


9 

trial I will bo content with your Honor's disposition. 


j 

10 

THK COURT: I understand that we liave fjuilty pleas 


11 

for Chester Crawford, Paul Cr«iwford, Terrence Myers, anfl 


12 

Ceoffrey Matthews Mann; is that correct? 


13 

I was requested, thru my law dork, who received a 


14 

request from counsel, that these allocutions take place in 


15 

tile courtroom but not in the presence of the defendants who 


IH 

have pled not guilty. That's why I have asked the defendants 


17 

who have pled not guilty to leave the courtroom. 


18 

So that the record is clear, is that correct. 


19 

Mr. Gold? 


20 

MR. GOLD: That was not a request of mine but I am 


21 

content with the ruling. 


22 

THE COURT: Mr. Klempner? 


23 

MR. KLEMPNER; If your Honor please. It is my re< 4 ues< 

t 

. : 

25 

that I passed on to Mr. Kenney that my client be permitted 


to plead guilty in cltainbors. He Is nervous and lie dues not 


1 

i 
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speak well. That is his preference. 

THE COURT: We will take him when no one is left. 

MR. MOGHL: I ^lavo no ol)jection. 

THE COURT: Mr. Mitchell? 

MR. MITCHELL: No objection, your Honor. 

MR. H/.FETZ: May 1 state an objection for tlie record 
I do object to the procedure. 

THE COURT: Mr. Chester Crawford, plea.se rise. 

Mr. Crawford, I understand that you have entered a 
i>lea of guilty to murder in the second degree as a lesser in- 
cluded offense in Count 2 of Indictment No. 71 Criminal 855j 
is that correct, Mr. Crawford? 

DEFENDANT C. CRAWFORD: Yes, sir. 

THE COURT: Is Mr. Gold, the gentleman sitting to 
your right, your attorney? 

DEFENDANT C. CRAWFORD: Yes, sir. 


TliL COURT: Have you discussed this indictment with 


Mr. Cold? 


DEFENDANT C. CRAWFORD: Yea, sir. 

Tin: COURT; Do you understand every accusation made 
against you by this Indictment? 

DEFENDANT C. CRAWFORD: Yea, air. 

THi: COURT: Have you told Mr. Gold all the facts 
and surrounding circumstances known to you concerning these 
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accusations? 


2:i 


DErnNDAWT C. CIWVFORD; Yes, sir. 

TlJi; COI'RT: Do you fuel tl>at Mr. (Jold ia fully in- 
fomed as to such matters? 

defendant C. CRAWFORD: Yes, sir. 

Thh COURT: Has Mr. Gold discussed witi) you any 
possible defenses you miqht have to the charqes contained in 
tliis indictment? 

[Pause] 

MR. GOLD: Ho doesn't understand you, your Honor. 

Till. COURT: Has Mr. Gold disciissed with you any 
nossihle defenses that you could have to defeat the charqes 
contained in tnis indictment? 

[Pause] 

DEFENDANT C. ('RAWF(jRD: Yes, sir. 

Till: COURT: Are you satisfied witli the services of 
Mr. Gold in this case? 

defendant C. CRAWFORD: Yos , sir. 

IHL COURT: Count 2 of this indictment charges that 
on or about the 5th day of April, 1971, in the Southern 
District of New York, you, along with Thomas Joseph Carroll, 
John Turner, Vincent McCluskey, Robert Hippy, Paul Crawford, 
Torrence Myers and <;eoffrey Mann, unlawfully, willfully, knfw- 
inqly, with malice aforothouqht and in the perpetration and 
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attempted perpotratioii of a robbery in violation of Title Ifl, 
United States Code, Section 2114, did rnirder and kill an 
emplo/oe of the United States Postal Service, to wit, william 
HicKev, while ho was cngaqetl in and on account of the per- 
formance of his official duties, to wit, the guarding of aaid 
United States mail truck. 

I qatiier that you are pleading guilty to the lesactr 
included offense of murder in the second degree which omitn 
from its definition premeditation or the conunission of a felon 
in tlio commission of wliicfi crime a person was Vilied. 

oid you, with the people I Juut mentioned, conspire 
to steal mail from a mail truck? 

UIIFENDAUT C. CRAWFORD; Yes, your honor. 

THK COURT; After January 1, 1971 and prior to 
April 5, 1973? 

DEFISNDANT C. CRAWFORD; Yea, your honor. 

THF COURT; In conjumd ion wit)» that conspiracy, did 
you go to the vicinity of Vlall Street in Now York City on 
March 20, 1973? 

DEFENDANT C. CRAWFORD; Yes, your Honor. 

THE COURT; Did you meet with Thomas Carroll and 
Vincent McCluakoy on March 22, 1971 in the vicinity of Fulton 
Street, New Yor).? 

DEFENDANT C. CRAV:F0RD; Yob, your Honor. 
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''’III COURT: Did you meet with Thomas Carroll, John 
Turner, Vincent McCluskoy, Terrence Myers, and ('eoffrey Mann 
at Katz* Delicatessen on Houston Street, April , 1071 ? 

DKFLNDANT C. CRAWFORD: Yes, your Honor. 

Tin: COURT: Did you have anything to do with the 
iurnisliing of guns to be used on the holdup t::at <^]ay? 

DEFENDANT C. CIUVWFORD: Mo, your Honor. 

THE COURT: What did you do, Mr. Crawford? 

DLPLIJDAMT C. CRAWF'ORD: 1 participated in tlu/ robhex' 
of the mail truck. 

THi’ COURT: Did you know that any of tlu* otlior 
individuals .had guns? 

DEFKNDAWT C. CPAWFORD: Yes, /our Honor. 

THE COURT: Did y>''U know that tlioy covild have been 
used or intendod to bo used if necessary in that roblmry? 

DEFF.NDANT C. CRAWFORD: Yes, your Honor. 

MR. GOLD: I don't like to interrupt, your llunoi . 

Lest there he a misunderstanding, I don't believe 
it i.s my client's wish to admit that there was any part in 
this plan which included the notion that should there i>e any 
resistance by this driver it was his understanding tliat that 
drivor would be killed. That was not tl:o unrlerstanding. 

I believe what ho is trying to tell your Honor la 
that he participated in this robbery knowing that In the 
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course of that robbery other participants would he usinq 
loaded - apona. That is his concession. 

THT COURT: I think that's sufficient for tJ»e crime 
of nurcler in ti\o second degree. 

MR. GOLD: I agree witli your Honor. 

THl COURT: That’s what I was trying to do without 
nurder in the first do'jree creeping into those proceedings. 

MR. GOLD: We are not pleading first degree murder. 

THi: COURT: I understand that, but I think wo have 
sufficient allocution from what Hr. Crawfortl iias told us. 
ilti would bo guilty of murder in the 'ocond <legree t>ecaunn ho 
was part of a conspiracy and a murder, as a reeult, took plact 

Do y--.u have any suggestions, Mr. Kenney? 

MR. K}:HNi:y : Except to say that the Government’s 
proof at trial would show that Mr. Crawford, Cheater Crawford, 
passed guns in a paper bag to Jtr. Myero and Mr. Mann. 

THE COURT; That's your proof that you will offer? 

MR. KENNEY; I believe he may have mi sunders toot* you: 
questions as to this point. 

MR. GOLD: Your Honor asked whether he furnished the 
guns and he honestly '-tiiswored no. 

THE COURT: Did you pass the guns in a paper bag to 
two of your colleagues at that time? 

DEFENDANT C. CRAWFORD: Yes, your Honor. 
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Till. C’OUUT: How olil arc* you? 

DLl'ENDAHT C. CRAWFORD: Twonty-eiqht . 

Vlli; COURT: Do you tinderstancl that the ntaximum 
punishment which the law provides under your plea of <juilty 
is a tarni of imprisonment for any term of years or for life? 

DEFEIIDAHT C. CRA.WFORD: Yes, sir. 

THE COURT: Do you understand that by pleading 
quilty the Court may impos' the same punishment as thouqh y 
had stooil trial and been convicted by a jury? 

DIIFLNDAHT C. CRAWFORD: Yes. 

THE COURT: Do you undi^rstand that at such a rrial 
you would have a right to be confronted by witnesses produced 
by the Government to testify against you? 

DEFENDANT C. CRAWFORD: Yea, your Honor. 

THIC COURT: Do you understand that on such trial you 
would have a right to cross-examine those witnesses? 

DEFENDANT C. CRAWFORD: Yea, your Honor. 

THE COURT: Do you understand that at such trial you 
would have a right to compel the attendance of witnesses to 
testify on your behalf? 

DEFENDANT C. CRAWFORD: Yes, sir. 

THE COURT: Has anyone attempted to influence you or 
to promise you anything to induce you to plead guilty to this 
count of the indictment? 
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DEFEMDANT C. CRAWFORD I NO, sir. 

THE COURT: Havt> you glvan any statement to any 
law onforcement officer or Assistant United States Attorney 
concerning the offense charged in the indictment? 

HEFENDANT C. CRAWFORD: No, your Honor. 

MR. GOLD: May I correct that? 

DEFEIJDANT C. CRAWFORD: I gave him -- 

MR. GOI.D: Jle has, of late, given a statoinont to 
Mr. Kenney. 

Tl'E COURT: I will ask this of you: 

Is your plea of guilty Leing made because you maile 
those statements to Mr. Konnoy? 

LEFEWDANT C. CRAWFORD: No, y- ur Honor. 

THE COURT: Were you represented by counsel at the 
time that you gave the statements to Mr. Kenney? 

DEFIlNLiANT C. CRAWFORD: Yes, your Honor. 

THE COURT; Were you present, Mr. Gold? 

MR. GOLD: I was present at the outset and during 
the negotiations, your Honor. 

THE COURT: Were you advised, before you gave any 
statea^nt to Mr. Kenney, of your right to remain silent? 
DEFENDANT C. CRAWFORD: Yes, your Honor. 

THE COURT: Were you advised bo fore yot: gave any 
atatoinent you could have counsel to advise you of your i ights? 
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DEFEMDAMT C. CRAWFORD: Yaa, your Honor. 

THE COURT: I understand fir. Gol<J was present, at 
least, in the initiation of such proceedings. 

Mr. Gold, you may answer this quaation: Did you 
advise the defendant of his right to remain silent? 

MR. GOLD: Yes, your Honor. 

THE COURT: Is this application by you to plead 
guilty being made voluntarily and of your own free will be- 
cause you are guilty and for no other reason? 

DLFEIJDAHT C. CRAWFORD: Yes, your Honor. 

THE COURT: Do you use narcotics and marijuana? 

DEFENDANT C. CRAWFORD: No, your Honor. 

THE COURT: Mr. Gold, do you know of any reason why 
Mr. Crawford should no plead guilty as he has? 

MR. GOLD: I do not, your Honor. 

THE COURT: I will accept the plea. 

As far as the sentence date, I will notify you, 

Mr. Gold, and you will notify Mr. Crawford. I have not fixed 
the date yet. 

[Defendant C. Crawford was escorted from the court) 

THE COURT: Mr. Myers, I understand that you wish 
to plead guilty to second degree murder as a lesser includod 
charge. Count 2, of Indictment 73 Criminal fi50; is that 
correct? 
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2 

DKFENUANT MYERS: Yes, your Honor. 

li 

THE COURT: Is Mr. Moqol, the >,vntleman sitting to 

4 

your right, your attorney? 

5 

DEFE!4L1ANT .’^fYERS: Yes, sir. 

6 

THE COURT: Have you discussed this indictment with 

7 

Mr. Mogel? 

8 

UtFENIiAin’ MYERS; Yes, sir. 

9 

THE COURT; Do you understand every accusation made 

Id 

against you by this indictment? 

11 

DEFEHDA/IT MYERS: Yes, sir. 

12 

THE COURT: Have you told Mr. Mogol all the facts 

l.'l 

and surrounding circumstances known to you concerning these 

M 

■ 

accusations? 

If) j 

DEFENDANT MYERS; Yes, sir. 

1 

Id 1 

1 

THE COURT: Do you feel tliat Mr. Mogel is fully 

17 

informed as to such dtatters? 

IH j 

DEFENDANT MYERS: Yes, sir. 

19 

THE COURT: lias Mr. Moqel discussed with you any 

I 

20 

possible defenses you might have to the charges contained in 

21 

this indl«Ttraent? 

22 

DEFENDANT MYERS: Me has. 

2:1 

'THE CT)URT: Are you satisfied with the services of 

21 

Mr. Mogol? 

2r) 

DEFENDANT MYERS: Very satisfied. 
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THK COURT: This indictment charges in Count 2 that 
on April 5, 1971, you, along witJj Thomas Carroll, John Turner, 
Vincent McCluakoy, Robert Rlppy, Cheater Crawford, Paul 
Crawford, and Goorffrey Mann, unlawfully, willfully, knowln<|- 
ly, with malice aforethought and in the perpetration and 
attempted perpetration of a robbery in violation of Title IR, 

' nited States Code, Section 2114, did murder and kill an 
employee of the United States Postal Service, to wit, William 
Jlickey, while he was engaged in and on account of the per- 
formance of his official duties, to wit, the guarding of said 
United States mail truck. 

Mr. Myers, on April 5, 1973, were you with the 
gentlemen whose names I have just read to you? 

DEFENDANT MYERS: Yes, I was. 

THE COURT: Was the purpose of that gatliering to 
lioldup and rob a mail truck? 


IH DEFENDANT MYERS: Yes, it was. 

19 THE COURT: During the holdup was Mr. Hickey killed! 

20 DEFENDANT MYERS: Yes, he was. 

21 THE COURT: Kero you tho parson wtio shot the gun? 

22 DEFENDANT MYERS: Yes, I was. 

THE COURT: Had you also, prior to that time, agroet: 
24 j! with Mr. Carroll, Mr. Turner, Mr. McCluskey, Mr. Hippy, 

! I 

2f) Mr. Chester Crawford, Mr. Paul Crawford, and Mr. Geoffrey Mann 
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to rob that mail truck? 


DEFENDANT M^ERS; Yea, sir. 

THE COURT: Did you meet with Chester Crawford and 
Paul Crawford on March 20, 1973, in the vicinity of Wall 
Street? 

DEFENDANT j{YERS: Yes, sir. 

THE COURT: Did you meat with Mr. Carroll, Mr. Turn< 
Mr. ricCluGJ.ey, Mr. Chester Crawford, and Mr. Geoffrey Mann at 
Katz' Delicatessen on April 5, 1973, on Houston Street? 

DEFENDANT MYERS: Yes, sir. 

THE COURT: Ilow old are you? 

DEFENDArn’ MYERS: Twenty-six. 

THE COURT: Do you understand that the :iiaxiniun> 
punishment which the law provides on y-'-ur plea of guilty is 
imprisonment for a term of years up to life, up to and includ- 


ing life? 


DEFENDANT MYERS: Yes. 


THE COURT: Do you understand that by pleading 
guilty the Court may Impose the same punishment .i» though 
you stood trial and were convicted by a jury? 

D£FENDA;rr MYERS: Yes, sir. 

THE COURT: Do you understand that by pleading 
«jullty you waive your right to a trial by jury of the charges 
of the indictment? 
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DKFLNDAJJT MYERS: Yes, sir. 

THE COURT; Do you understand that in such a tria] 
you would have a right to be confronted by witnesses produced 
by the Governroent to testify against you? 

'EFENDANT MYERS: Yes, sir. 

THE COURT: And t;.at you would have a right to cross 
examine tliose witnesses? 

DEFENDANT MYERS: Yes, sir. 

THE COURT: Do you understand that in such a trial 
you would have a right to compel the attendance of witnesses 
to testify on your behalf? 

DEFEND\NT MYERS: Yes, sir. 

THE COURT: Has anyone attempted to influence v'ou 
or promise you anything to Induce you to plead guilty to 
Count 2 of this indictment? 

DEFENDANT MYERS: No, sir. 

THE COURT: Have you given any statement to any law 
enforcement officer or Assistant United State Attorney concern 
ing the offenses charged in the indictment? 

DEFENDANT MYERS: Yes, sir. 

THE COURT: At the time you gave that statement were 
you represented by counsel? 

DEFENDANT l-IYERS; No, sir. 

'niF COURT: Is the reason for your plea because you 
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cjave a statement to the United States Attorney? 

DEFI:nuA14T MYERS: Uo, sir. 

THE COURT; Were you advised by the United Staten 
Attorney at the time you jave him the statement of your riqht 
to remain silent? 

DEFENDAI^iT MYERS; Yea. 

THE COURT; Wore you advised before you gave the 
statement that you could have counsel advise you of your 
rights at that time? 

DEFENDANT MYERS; Yes, sir. 

THE COURT; Did you voluntarily and freely give tJie 
statement after you were advised of your right to remain 
silent and your right to have counsel? 

DEFENDANT MYERS; Yes, sir. 

THE COURT; This application by you to plead guilty 
is lj<*ing made volumtarily and of your own free will becat'se 
you are guilty and for no other reason? 

DEFENDANT MYERS: Yes, sir. 

THE COURT: Do you use narcotics and marijuana? 

DEFENDANT MYERS: Never. 

THE COURT: Mr. Mogel, do you know of any reason why 
your client's plea of guilty should not be received? 

MR. MOGEL: No, y >ur Honor. 

THE COURT; Mr. Myors may ait In the back. I accept 
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ills plea. 

(Defendant Myers eocorted frotn the courtroom) 

THF. COURT: Mr. Mann, I understand that you wish to 
plead guilty to the lesser included cJiarge in Count 2 of tfiis 
indictment, murder in the second degree, of Indictment 73 
Crim. 855; is that correct? 

DEFENDATiT MANM: Yes, sir. 

THE COURT: Is Mr. Mitchell, the gentleman standing 
to your left, your attorney? 

DEFENDAHT MANN: Yon. 

THE COURT: Have you discussed this indictment with 
Mr. Mitchell? 

DEPENDANT MANN; Yes, sir. 

THE COURT: Do you understand every accusation made 
against you by this indictment? 

DEFENDANT MANN; Yes, sir. 

THE COURT; Have you told Mr. Mitchell all the facta 
and surrounding circumstances known to you concerning these 
accusations? 

DEFENDAIJT MANN: Yes, sir. 

THE COURT: Do you feel that Mr. Mitchell is fully 
informed as to such matters? 

DEFENDANT MANN: Yeo , sir. 

THE COURT: Has Mr. Mitchell discussed with you 
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any possible* defenses that you niitjht have to this case? 

DEFENDANT flANM : Yes, sir. 

THE COURT; Are you satisfied with the services of 
;^r. Mitchell? 

DEFENDANT MANN: Very much so. 

THE COURT: Mr. Mann, did you agree, witli Joseph 
Carroll, John 'Purner, Vincent McCluskey, Robert Rippy, Chester 
Crawford, Paul Crawford, and Torrence Myers to rob a mail 
truck containing mailbags? 

DEFENDAJJT MYEP^ : Yes, sir. 

THE COURT: Was it part of that agreement that in 
attempting to effect the robbery in getting custody of the 
mailbags you put in jeopardy the lives of ixirsoria by the 
use of daiigerous weapons? 

DEFENDANT MANN; Yes. 

THl; COURT: Did you have a gun on April 5, 1971? 

DEFENDANT MANN: Yes, sir. 

* 

THE COURT: Did you, on April 5, 1973, attempt to 
rob a mail truck? 

DEFENDANT MANN; Yes, sir. 

TKE COURT: During the course of that robbery did 
you have a gun? 

DEFENDANT MANN: Yos, sir. 

THE COURT: Did you use that gun? 
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2 

Dl'FENDAlJT MA14N: Yea, sir. 


3 

THE COURT: Did you shoot William Hickey? 


4 

DEFENDANT MA7JN: No, sir. 


5 

THE COURT: Do you know that William Hickey was 


6 

killed by Mr. Myers during the course of that robbery? 


7 

DEFENDANT f-lANN: Yes, sir. 


8 

THF COURT: How old are you? 


» 

DEFENDANT MANN: Twonty-six. 


10 

THE COURT: Do you understand that the maximum 


11 

punishment which the law provides on your plea of guilty is 


12 

imprisonment for a term of years up to and including life? 


13 

DEFENDANT MANN: Yea, sir. 


14 

THE COURT: Do you understand that by pleading 


13 

guilty the Court may impose the same punishment upon you as 


1« j 

1 

if you had stood trial and been <<nvicted by a jury? 


17 ! 

1 

DEFENDANT MANN: Yes, sir. 


18 1 

THE COURT: Do you understand that by pleading guilt 

y 

10 

you waive your right to a trial by jury? 


i 

20 1 

DEFENDANT MANN: Y -B , air. 


21 1 

THE COURT: Do you understand that at such a trial 


22 ' 

1 

you would have a right to be confronted by witnesses produced 


z\ 

] 

by the Government who would testify against you and you have 


24 

tite right to cxoas-exaniina those witnesses? 


23 

1 

DEFENDANT MANN: Yas, sir. 
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THE COURT: Do you understand that in Buch a tri»il 
you would have a right to coraptO the attendance of wltnessoa 
to testify on your behalf? 

UEFEilDANT MATIN: Yes, sir. 

THE COURT: Has anyone attempted to influence you 
or promise you anything to induce you to pleatl guilty to this 
count of this indictment? 

DEFENDANT MAIJN: No. 

PHE COURT: Have you given any statements to any 
law enforcement officer or Assistant United States Attorney 
concerning the offense charged in this indictment? 

DEFENDANT MANN: Yes, sir. 

THE COURT: Is your plea of guilty being made be- 
cause you made such a statement? 

DEFENDANT MANN: No, sir. 

IHE COURT: Wore you represented by counsel at the 
time you gave that statement? 

DEFENDANT MANN: No, sir. 

THE COURT: Were you advised before you gave the 
statement of your right to remain ailont? 

DEFENDANT MANN. Yoa , sir. 

THF, COURT: Were you advised before you gave the 
Htatoment that you could have counsel to advise you of your 
rights at that time? I 
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DEFENDANT flANN; Yos, air. 

THE OOURT: Did you voluntarily and froely give the 
statement after you were advised of your right to remain 
silent and your right to have counsol? 

DEFEN IJANT MANNi Yes, sir. 

Tin-: COURT: Is this applic i’ion by you to plead 
guilty being made voluntarily and of your own free will be- 
cause you are guilty and for no other reason? 

DEFENDAI4T MAJ'IN: Yes, air. 

THE COURT: Do you" use narcotics and marijuana? 

DEFENDANT MANN: No, sir. 

THE COURT: Mr. Mitchell, do you know <»f any reason 
why this defendant should not plead guilty to this count of 
the indictment? 

MR. MITCHELL: No, your Honor. 

THE COURT: I accept the plea. 

Mr. Mann will join Mr. Myers. 

[Defendant Mann wac escorted from the courtrot>ral 

THE COURT: Mr. Klempner, do you still feel you have 
to have the plea taken in chambers? 

MR. KLEMFNERi I have n^^oken to my client and ha is 
willing to take the plea out hore, your Honor. 

THi: fTHiRTi Rise, please, Mr. Paul Crawford. 

Mr. Paul Crawford, I understuiul yon wish to plead 
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2 (juilty to -’ount 1 of this indictment. Indictment 73 Criminal 
■J 3 5 5>; in that correct? 

4 DEFENDANT P. C.'AWFORD: Yes, air. 

THE COURT: Is Mr. Klenipner, the gentleman sitting 

*> to your right, your attorney? 

1 

" OEFRNDAIIT P. CRAWFORD; Yea, sir. 

^ j COURT: Have you discussed this imJictment with 

I 

! 

** j fir. Klempner? 

i 

t 

" j DUFUNDA^iT P. CRAWFORD: Yes, sir. 

' i| THF COURT: Do you understand every accusation made 

!i 

? ij against you by this indictment? 

I DI'PENDA!;t P. CRAWFORD: About Count 1, yes, sir. 

1 THE COURT: Have you told Mr. Klempner all the facti 

.') i and surrounding circumstances known to you conc»»rnlnq thr-je 
fi i accusations? 

< !| DEFENDANT P. CRAWFORD: I have, sir. 

^ 1 the COURT: Do you feel that Mr. Klempner is fully 

i; 

4 ij informed as to such matters? 

|! 

It I DEPENDANT P. CRAWFORD: Yea, sir. 

^ the COURT: Has Mr. Klempner discussed with you any 

i possible defense you might have to Count 1 in this indictment? 

* ,i DEFENDAfiT P. CRAWFORDi Yee , air. 

t : 

• the COURT: Are yr.u s.:'tlsfled with the services of 
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2 

DEPKNDAMT P. CRAWFORD: Yos , sir. 

3 

THE COURT: Count 1 of this indictment charcjes that 

1 

sometime after January 1, 1973, you met with, and agreed with, 

5 

Thomas Carroll, John Turner also kno^eias "Jack", Vincent 

6 

McCluskey also known as "Mike", Robe^rt Rlppy also known as 

7 

"Ripp", Chester Crawford, Terrence Dewey Myers, and c;eoffrGy 

8 

Matthews Mann to violate the law in that you would steal and 

9 

take mailbags from a mail route; is that correct? Did you 

10 

agree with those gentlemen, whose neimes I have just mentioned, 

n 

to rob a mail truck? 

12 

DEFENDANT P. CRAWFOFID: Yes, sir. 

13 

THE COURT: Was it f>art of that conspiracy, as far 

t 

14 1 

as you were concerned, to put in jeopardy the lives of said 

' 

If) i 

i 

1 

persons by the uso of dangerous weapons? 

10 ! 

DEFENDANT P. CRAWFORD: No, sir. 

17 i 

1 

THE COURT: I gather it was part of your agreement 

18 

to rob the mall truck and take the contents of that mail 

19 

truck? 

i 

20 

DEFENDANT P. CRAWFORD: Yes, air. 

21 

THE COURT: Pursuant to that agreement, did you 

22 

meet with Cheater Crawford and Terrence Myera in the vicinity 

2:i 

of Wall Street on March 20, 1973? 

'i/t 

•defendant P. CRAWFORD; Yea, air. 

2r) 

THE COURT: Did you meet with Thomas Carroll, John 
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Tumor, Vincent McCluskey, Chester Crawford — You wore not 
present on April 5? 
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DEFKNDAIIT P. CRAWFORD: No, sir. 

THE COURT: In other words, the extent of your 
participation was that you agreed to ’^e in the robbery of the 
mail truck and take the contents away from the truck for your 
own purpor.es, but that was the end of your participation? 

DEFENDANT P. CRAWFORD: Yes, sir. 

1 didn't understand that. 

THE COURT: I eun recapping what you said to me, 
which is that you did agree with these gentlemen sometime 
prior to Ajiril 5, 1973, to take the contents of the mail truck, 
in other words, rob it, and use the contents for your own 
purposes; is that correct? 


DEFENDANT P. CRAWFORD: Yes, sir. 

THE COURT: And pursuant to t.liat agreement you, 

Mr. Paul Crawford, met with Chester Crawford and Terrence 
Myers on March 20, 1973, in the vicinity of Wall Street? 

DEFENDANT P. CPAWFORD: Yes, air. 

TiiE COURT: How old are you? 

DEPENDANT P. CRAWFORD: Thirty- two. 

THE COURT: Do you understand that the maximum 
punishment which the law provicea under Count 1 of this indiotf 
ment is five years imprisonment and a $10,000. fine? 
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DEFENDANT P. CRAWORD: Yob, air. 

THE COURT; Do you understand that by pleadimj 
guilty the Court may impose the same punishment as though you 
Iiad stood trial and been convicted by a jury? 

DEFENDAI;T P. CRAWFORD; Yes, sir. 

THE COURT; Do you understand that by pleading 
guilty you waive your right to a trial by jury of the charges 
of this indictment? 

DEFENDANT P. CRAWFORD i Yea, sir. 

THE COURT: Do you understand that in such a trial 
you would have a right to be confronted by witnesses produced 
by the Government to testify against you? 

DEFENDANT P. CRAWFORD: Yes, sir. 

THE COURT: And that you would havt a right to cross 
examine those witnesses? 

DEFENDANT P. CRAWFORD: Yes, sir. 

THE COURT: Do you understand that in such a trial 
you would have a right to compel the attendance of witi^esses 
to testify on your behalf? 

DEFENDANT P. CRAWFORD: Yes, air. 

I 

THE COURT: Has anyone attempted to influence you 
or to promise you anything to induce you to plead guilty to 
this count of the indictment? 

DEFENDANT P. CRAWFORD: No, sir. 
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THL CX)URT: Have you given any atatanant to any law 
enforcement officer or Assistant United States Attorney concern 
ing the offense charged in this indictment? 

DEFENDAIIT P. CRAWFORD: Yes, sir, 

THE COURT: Is your plea of guilty being made be- 
cause you made sucii a statement? 

DEFENDANT P. CRAWFORD: Yes, sir. 

I 

THE COURT: Were y<''U represented by counsel at the 


tinne you gave this statoraent? 

MR. KLKMPMERt In effect, your Honor, there are two 
statements that were made by Mr. Crawford. One was » state- 
ment taken at the time of his arrest prior to the time he was 
represented by counsel, and the second statement, in effect, 
was that made to Mr. Kenney since being represented by counsel. 

THE COURT: Let us split them up then, Mr. Crawford. 

I gather you %fore not represented by counsel at the 
time you gave the first statement; is that oorrect? 

DEFENDANT P. CRAWFORD* No, sir. I didn't have 

oounsel. 

THE COURT* Were you advised before you gave that 
statement of your right to remain silent? 

DEFENDANT P. CRAWFORD* Yes, sir. 

THE COURT* Were you advised before you gave that 
statement that you could have counsel to advise you of your 
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rights at that tine? 


‘A 

DEPENDANT P. CRAWFORD: Yes, air. 


4 , 

THL COURT: Did you voluntarily and freely give 


S 

that iStat€«nent after you were a-dvisod of your right to remain 


() 1 

silent and of your right to counsel? 


7 

DEFENDANT P. CRAWFORD: Yes, air. 


H 

nir: court: There is a second statement, I under- 


9 

stand, you gave Mr. Kenney. Was Mr. Kleji'pnor present at tlio 


10 1 

time yoii qnvo that statement? 


n 

i 

DEPENDANT P. CRAWFOPX): Yes, sir. 


12 

j THE cr^URT; You wore present, Mr. Klempne^? 


i:i 

MR. KLF>1PHER; Yes. 


14 

THE CvHJRT; nid you advise the defendant of his 


If) 1 

1 

right to remain silent at that time? 


1 

Hi i 

1 

MR. KDEMPHER: I did, and I«lr. Kenney did also in 


1 

17 ! 

tuy presence. 

1 


18 

THE COURT: Dispite having been so advised. 


19 

Mr. Crawford, did you voluntarily and freely give this state- 


20 j 

ment after you were advised of your right to remain silent 


1 

21 

and have right to counsel? 


22 

■EFENDANT P. CRAl/FORDt Yes, sir. 


Z\ 

THE COURT: Ta thia application by you to plead 


24 ; 

guilty being made voluntarily and of your own free will be- 


2'’) I 

cause you are guilty and fo no other reason? 



!i 
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1 

orPUNDAriT P, CRAWORD: Yea, sir. ' 

1 

THK CX)URT: Do you use narcotics ami marijuana? 

•1 - 

DEFENDANT P. CRAWFORD: I did at om* time but In 

5 1 

liecember I detoxified off. 

H 

THE COURT; Last December, 1972? 

7 

DEFENDANT P. CRAWFORD; Yes. 

i 

1 

8 

THE COURT: Nr. Klompnor, do you know of any reason 

!) 

;/hy this dofendant should not plead guilty as he has? 

10 

1 

MR. KLF.MPNER: T do not, your Honor. 

II 

THE COURT: I accept his plea. 

12 

1 

Taikc ViT. Crawford In the back. 

1 

1 

i:i 1 

(r>e fondant P. Crawford was escorted from the court- 

H 

1 

room] 

! 

if) 

THE COURT: That means that we now come to 

10 

1 

Mr. HcClUBk»-^y. 

1 

17 1 

1 

Mr. Goldberg, I understand that you want to say 

iH i 

something. 

19 

MR. KENNEY: Before the Government Is asked to take 

20 

1 

1 a position on Mr. McCluskey's plea, I vrould liko to have a 

1 

21 

noment to speak to his attoriMiy, Mr. Goldberg. 

22 

niE COURT: 1 thought Mr. Goldberg wanted to say 

2‘t 

oc-^^thing. Do you want to talk to hiw before he says aone- 

24 

tliing to me? Pino. 

'25 

( Pause] 

1 

1 
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MR. I.'T RliNZi.^ : May wo havt* a five-minute receao so 


I can talk to iny defendant? 

THK CXMJRT: Not right now. 

MR. GOLDB ERG i Your Honor^ what complicates the 

problem, ns your Honor can well appreciate, is the question 
tliat remains unresolved by the a>urt as to his competency 
to stand trial. I submitted the report of Dr.Porliiow which 
now points in the direction of Dr . Abrahamson' s reixjrt, but 
it nevertheleii auggasts tiiat time being so short Dr.Portnow 
could not make a finding consistent with n ronnonablo degree 
of medical certainty that the man wan a malingerer an opposed 
to someone suffering from a psychosis. 

Were you, your Honor, to make a finding that; ha is 
competent to stand trial, that will resolve the iuatter,\but 
T think — and I think Mr. Kenney shares my view — that\:he 

A 

matter should t)e resolved, perhaps, before we go forward. \ 

\ 

THE COURTS I agree, but I do not sees how I can \ 
resolve it. What would happen is that Dr. Abrahamson would ^ 
take the stand and Dr.Portnow would take the stand and tell 
me no n r.- tlian what is in their written reports, and I doubt 
whether either of you would change much of that in cross- 
examining the respective doctors. Dr. Abrahamson was my choice 
for appointment auid then you came along and asked for 
Dr.Portnow. It might be that some third person, or instltutloi 
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such at iiprinq field, would >'0 the proper person or place lor 
/our client to <fo to in line with nr.Portnow's indication 
that time will resolve the i>roblem. 

I think, without a hearinq, because of the Informa- 
tion that has been furnished me, a third report could cover 
•1 period of tlrie rather than the short time available to both 
d.octora. n’liis is ih > reflection. Obviously I need a l^r.Aljra- 
Itamson and Pr.I'ortnow. This was only br«>uqht ap to the 
<'ourt't» attention a wuck aqo Thursday arul time is short be- 
cause of tho schedulinq of the trial. 

I lUii qoinq to enter an order followinq 424 * and 
4240 sendinq your client to Sprinqfield for a detailed oxawina 
Lion over a iwriod of time. Let's see what happens ns a 
result of that. That would, thtirefore, excuse you and your 
client. I will i.ot acce[)t a plea at this time from your 
client one way or t.he other. 

MR. cX)LDBbKGi Thank you, your Honor. 

THE COURT: How we have Mr. nippy ^ur^d Mr. Carroll. 

MR. KENNEY: Your Honor, Dr, Abraiiamson Is here and 
he is askinq If he is free to leave. 

TtlL’ COURT: Certainly, Doctor. Thank you very much. 

MR. GOLDDERG: May tho same apply to Dr.Portnow? 


21 


2:. 


I 


THE COURT: Yes. 

MR. GOLDBERG: Your Honor, I am return int? a copy 
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of the report of Dr. AKrah.nuaon to Mr. Kenney. 

THK COURT: All right. 

MR. KRNNKY : May we have a short recess at this 
time, your Honor? 

THE COURT: Wo may. 

HR. IIAPETZ: Before a jury panel com»:8 in -- 

TID; COURT; Tliey are not coming in right now. We 
iMve some other prol) 1 ei'.iB . 

MR. HAFET7. : I have several applications I want 

to make, your Honor. 

THE COURT: fir. Kenney woulcl like a short recess. 

Mr. brronzo has asked for a short rocoas. We will take a 
recess at this time. 

[Recess] 

MR. KEWNKY : Your Honor, the Oovommont has iin aj>” 
plication with regard to Mr. Ooldherg’s client, Mr. McCluakey, 
and that is that we won id like the Court to reconsider Its 
consideration to send him to Springfield and adjourn the trial 
for a very snort period of time to allow Dr.Portnow to have 
a second chance to examine this man euid submit a report. We 
ask the Court to do this in order to avoid the possibility of 
three trials In this case. We will liavo the trial of Carroll 
and Hippy, McCluskay, and then Mr. Turner. 

THE COURT: Mr. Turner and Mr. MrCluskuy could bo 
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trir»d toijetljer. 

MR. KKNNFY ; T}i«“ bAsis for the severance for Turner, 

it is our information, aluo would npply to McCluskey as to 
does to Carroll. vVe think that on a rereading of this letter 

I 

of Dr.Portnow tiiat Dr.Portnow's indication is that he does 
not i>elieve the man is incompetent in any sense. 

THE COURT: Mr. Coldherq is not oven here, I see. 

MR. Ki:r4NEY: I understand, your Honor, that he has 
left the courtroom, but I will make an effort to got liim back 
MO W'» f-an do this. 

IMl. COURT: 'lOt’n think aljouf somothin<j else. 

Have you informed Mr. Direnso about the wiretaps? 

MR. KENNEY: No, your Honor. 

THE COURT: Mr. Uirenzo, on Saturday morning the 
Ctovernment submitted to me an affidavit in camera, the details 
of which I won't tell you yet, but they indicated that the 
voice of Mr. McCluskoy was picked up in a so-called unrelated 
wiretap and, of course, that does not concern you, but, at 
the same time, Saturday morning, they informed mo that they 
had just heard at 5:00 o’clock the night before, that would 
be Friday night, tlxut there was a State wiretap of Mr. X in 
which the voices of Mr. Carroll and Mr. McCluskey were picked 
up. The indication to mo is that the State wiretaps cover 
the period ^uat before and jtist after the commission of thiu 
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crlnkj and cover about two hundred hours, so that we have* a 
problem ht?re which was juut throwii into ray lap this mornlnu 
with the arfidavit. They don’t effect the other defendanta. 
That s why I han no prohlam with them. Tt effects your riqht 
to have them as statements under the discovery proceed inq or 
to attack them as Illegal wiretaps. 

On tJif* wiretap in which only the defendant McCluskoy 
was involved, although it was not his phone that was tapimd, 

I was finished with the papers and T find nothing Illegal 
about the tap. The guesti'in is whether you were furnished 
the contents. Somebody has to look nt the contents to st*o If 
they are relevant and the one that was brought to iny attention 
Saturday, just on affidavit was suJjmitted to m« thia morning 
about 11:30, whenever we adjourned for the recess, and to 
which there arc no supporting papers, it raises (]Uestions and 
I don't know how we can proceed. I can’t toll you anytiiing 
more than that. You have the basis of it. The contents I 
don’t know. 

It is the Government's position that the wiretaps 
were lcg£,l, and 1 tell you now that having read the papers 
used on ^the wiretap on which McCluakey alone is pickmJ up, 
the papers arc, on their face — I do not have the contents 
of those taps and on the State one, the second on**, I «lon’t 
have the paporn that wc used — 
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MR. DI RENZO: Was that a New York State tap? 

THE COURT; A Jersey tap. Thia raises two problems. 

Problem one Is this; Are we dealing with an Illegal 
wiretap for a taint hearing? I would rule when I have to 
formally that the tap, number one, is a legal tap. 

It does not, however, take care of the second 
problem, which is the discovery problem, statements made by 
a defendant, ami aside from the mere representation by the 
Government that they are not relevant, which is the measuring 
rod for Rule 16, somebody is going to have to listen to them. 

As to tap number t%ra both problems exist. I can't 
rule on the legality. They don't have the papers. I csn't 

i 

rule on discovery pro^ioty, assuming the tap was goorl. 

Thon the third p>oint is that if there are 200 hours 
if you work eight hours a day, six days a week, that's only 
forty-eight hours. That would take four or five weeks to 
listen to. 

MR. DIRBNZOi I liave gone thru that mathesiatical 
process before. They say 200 invariable, and no matter how 
much time you give to them they run for a much lorsjer period 
because of audibility and everything else. 

THE COURT; I have listened to tapes in casMra. 

You raised an objection to taps? 

MR. IIAFKTZ: I did, your Honor. 


iOUTHtVIN DlIfNICT COURT RfRONTIRi. U % COURTHOUlt 
rOLCV SOUARC. New VOMK. M.Y CO 


28lt7a 


1 

pgda 4 2 
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THE COURT: I don't )cnow Iiow to handle this. 

1 

3 

Mr. Kenney, you have to give me setae basis to sustal 

i 

4 

your position that the defendants are not entitled to these 


5 

tapes. 


6 

MR. KENNEY: The GovernsMnt's position, your Honor, 


7 

with regard to that affidavit, was that the United Stat^ 


8 

Government has never been, nor is it presently in, possession, 


9 

‘-'^tody, or control of the tapes. It would take us soios time. 


10 

It would not take us very much time at all to get the under- 


11 

iying papers. Wo hop>e to have then in the next day or so. 


12 

THE COURT: That takes I'are of problem nusiber one. 


13 

whether the -/Ir.-tap is a proper wiretap. 


14 

MR. KENNEY: I believe your Honor said the Govemraen 

: 

15 

found out about it Eriday night. If that's %rhat the affidavit 


18 

says it is a misstatenent . I think we found out 5:00 o'clock 


17 

on Thursday night and spent time — 


18 

TUE COURT: My law clerk came down the subway with 


19 

me Saturday morning around 9:30 and he told me it was 5:00 


20 

o'clock the night before, Friday night. 


21 

in any event, it makes no difference. 1 only re- 


22 

ceived papers on tap number one Saturday morning, 10:00 o'cloo! 


23 

and just this mere affidavit on tap number two an hour ago. 


24 

MR. KENNEY: The point I was trying to sMke was that 


25 

I spent Friday trying to find cut what the condition of the 
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relev 2 mcy, turned the t<i::H-a over. 

MR. KENNEY: I believe he did that. 

‘I'iiB COURT: This Is the first time I have had It. 

I will not decide It off the top of my head, certainly not 
without a complete set of papers. 

MR. KFNNEY: Wc can have the underlying papers for 
the second wiretap to your Honor within a day or two. . 1 ‘ ' 

I / 1 t ^ _ 

THE COUHT: That takes care of taint. ' 

MR. KENNEY: Let's assume that your Honor rules, 
after seeing the underlying papers, that the wiretap Is a 
legal wiretap. Then there Is no taint question and> tiie state- 
ment should be turned over only under Rule 16, as I understand 
It, and Rule 16 says that the Govertusent shall turn over only 
those statements that are in its possession, custody, or 
control, and since those statements have never been In the 
possession, custody, or control of the GovernsMnt and won't 
be unless we request them from the state, there is no reason 
for the Court to rule whether they are relevant or not. 

THE COURT: Mr. Dlrensc has to have an opportunity 
to meet that argument. His client upon conviction, if the 
client is convicted of first degree niurder M faces a BMUidator]' 
life impri'^onment, and 1 have no desire to go off the top of 
my head in a situation like this. I thi nk we hav e 1}o adjourn 
this trial. 
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As far as Mr. Rippy is concerned, he will be down 


3 

in Washington anyhow. Isn't ho serving a term there? 


1 

4 1 

MR. HAFET2.: That'R right. Ho is appealing that 


5 

sentence. There has been a brief filed on his behalf. 


6 

TIIF. COURT: Mr. McCluskey will be in Rprinqfield 


7 j 

1 

undergoing a more detailed examination so he won't be avail- 


1 

8 

able and I would not proceed with him because, again, we are 


9 

dealing with the guestion of a sian who is facing a possible 


10 

term of mandatory life inprisonnent. If we were to take a 


11 

plea, one year from now, just as the sun rises and sets, we wil 

1 

12 

have a 2255, and without a hearing — "Give me a hearing now"- 

h 

13 

2 UK’ I will save myself that trouble. You won't be here to 


1 

14 i 

1 

remember everything that went on and I will find a new Assis- 

tant around, and then l^wlll have to gc* thru the whole file. 


IS 


16 

1 

and when he finds out what is involved he will lose the file. 


17 

So it is much better to go a little slow now and make sure 

1 


18 

our procedures are correct, rather than to rush and get a plea 


19 

entered on the record. 



The only person disadvantaged is Mr. Carroll, and 


21 

I g^^her Mr. Direnso is now going to make a motion that this 


22 

trial be adjourned until I decide and he has had an opportunit; 

f 

23 

to submit to me, in view of whatever information you can give 


24 

him, what he thinks sy decision should be. 


2S 

MR. DIRENZOi I would have to make such a deoieioti 
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and in the absence of making it, talking in future about 2255 
proceedings, I have no desire to have a set of papers filed 
against me saying that my client was denied assistance of 
counsel. 

THE COURT: I agree with you. I think the only 
thing that we can do is put this off. I can't make a firm I 
date but you won't be ready for a month, Mr. Hafetz. 

MR. ilAFETZt I have got a major problem, your Honor. 
1 have a homicide case ending in Bronx County. The man has 
been in prison for ten months. I talked to the Assistant in 
charge of the case a weak ago to get his best estisHte of 
time and he said he probably %#ould be ready to go in the 
middle of October on the case. 

THE COURT: How long will that last? 

MR. HAFETZ: I would anticipate a couple of weekr , 
to three weeks. 

THE COURT: By the tisie we have gotten our problems 
settled with Mr. Direnso, and by the tine we get back a report 
from Springfield, it is certainly a month, and, as I see It, 
if you are on trial we will have to wait a couple of weeks 
for you to finish your assignment. 

MR. DIRENZO: I %rould like your Honor to know that 
I had consented to adjourning this case with Mr. Goldberg 
and tlie consent of the Court and the District Attorney until 
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today. I had another homicide on this morning. Since I was 
advised to tieat this commitment as an actual engagement 
Supreme Court adjourned the matter to October 1st. Now there 
is a ]>o8siblity that I jan prevail upon the prosecuting 
authorities to possibly advance the matter that was adjourned 
today until October lat, but it might well be — 

« 

THE COURT: How long would you be tied up with the 
proceeding October 1st? Two or three weeks? 

MR. DIRENZO: It involves a homicide where a defend' 
ant is charged with killing his daughter. 

THE COURT: - I am at a loss to give you the exact 
date until we h/o this preliminary problem disposed of. 

MR. DIRENZO: I am thinking in terms of 200 hours. 

THE COUP.T: You are the one that has a problem as 
far as being ready for trial. 

Your client is incarcerated, in any event, Mr.Hafeti, 

Mr. NcCluskey is having a hearing but his attorney 
requested that a further examination be taken. 

You are the only one Involved. I assume you will 
discuss this with your client before you leave the oourthousa 
and there is no problem as far as his adjournment is conoerned > 
His rights are involved and tx>body else's. 

bet's leave it that way then. 

We will .'iiove as expeditiously as possible as 
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3 

d 


follows: I would like Mr. Konnsy to give me the supporting 
papers for what I call tap No. 2 so we can decide the legality 
of the tap first. 

Secondly, Mr. Kenney is to submit to me in detail 
wliat he knows cane out of those taps, if he can. That af- 
fidavit will be kept in camera. However, he should present 
to you, using the terms X, Y, and Z what his problem is and 
what his pxssition is. 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 

25 


From ttiat F>oint on you can submit your opposition. 

MR. DIRENZO: That's the inguiry I was going to make 
of your Honor. In New York whore they had the old application 
we normally would be afforded an opportunity to e:w. 4 mine the 
supporting affidavit on which the ex parte order granting 

! 

the interception was made. 

THE COURT; You can't get that under Federal 
statute. As I understand the existing rule the inventory 
time has not run out yet. 

MR. KENNEY: That's correct. 

THE COURT I Therefore you cannot see the underlying 
papa's yet. 

MR. DIRENZO: It was in the early part of 1972, 

THE COURT: 1973. This is a current tap. This is 
a tap starting January. I can't give you any more of a 
specific date. It wau after January let, 1973. Under the 
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Faderal statute you are not aware of the affidavit upon which 
the Court ruled, until the inventory is filed and made a>reil- 
aLle — 

MK. U1 RENZO: But with reference to the second tap, 
which is a State tap -- 

THE COdRT: It is a New Jersey State tap. You know 
wh.it his position is. It la not under his custody or control 
ind he never did have it. That's his argusient. 

MR. DIRENZO: I won't argue beyond that except never 
once have I heard him state. Hr. Kenney state, and I am not 
oliarging him, tiiat no leads ceuna from that tap. 

THE COURT: Walt a second. Tliat goes to a taint 

hearing. 

MR. DIRENZO: Maybe I am getting a little bit 
anticipatory . 

THE COURT: There is no point in talking around the 
iiulberry bush. You know tdiat tlie problem is. Perhaps 
Mr. Kenney can give you more details. I can only tell you 
what I know and that is what iras included in this affidavit 
given to me an hour ago. 

We will adjourn this trial pending a subaiiasion 
by the Government, and you are to reply to their request 
as to how this material should be used end when that is 
determined then we know what ia going to happen. If I follow 
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what Judge Weinfeld did, assuminq it Is the same type of case, 
then you have 200 hours of tapes to listen to. 

MR. KENNEY: If 1 ruay, your Honor, if you aure refer** 
ring to the case which was tried in July — > 

THE COURT: I have not got the slightest idea of 
tho naune of the case. 

MR. KENNEY: In that case all the tapes were not 
turned over. I submitted the papers. I am familiar with it. 
'We submitted transcripts, wire No. 1 here, and it was those 
transcripts that Judge Weinfeld tujmed over finding, first, 
that Vue wiretap was legal, and then finding, second, tl»at 
the statements on the transcripts fox vliich there wm a 
supporting affidavit — A Government agent would listen to 
the tapes and say, "These are the only overhears reg<«rding 
this particular individual" — Judge Weinfeld found those 
transcripts not relevant to the present proceeding but saw 
no reason why they should not be given to defense oounsel and 
in any case exercised his discretion under 2510 to do that. 

He didn't allow listening to the whole tape. 

THE COURT: When I have to decide it I will read 
his opinion very carefully. 

MR. excuse ms. I have several applications. 

Are we leaving a day open to oome back to see 
whether we go to trial? 

I 

I 
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THE COURT: As soon as I am in a position to havs 
a meeting, a full conference with you, I will let you know. 

MR. UAFETt;: I have several applications. Aside 
from those, I gather Hippy’s writ will be marked satisfied 
so he can return to Washington forthwith. 

TT!R COURT: You don't neod him here, do you? 

MR. HAFET": Ho. The last time there was oonfusion 
and he lingered in West Street six weeks. He claimed this 
was prejudicing his right to perfect his appeal in Washington. 

THE COURT: He will go back as soon as you give sm 
tlie papers to sign, as far as I am concerned. Bring it up 
to chambers and I will sign it. 

MR. HAr'ETZ: In addition to that, as part of the 
discovery request, it was my understanding that a prior 
criminal record of the defendant and prior convictions or 


pending charges with respect to Government witna 


would 


have to be furnished by the Government sometime prior to 
trial. 1 have not received those. I take it there is no 
problem with Mr. Kenney turning them over to mm, 

MR. KENNEY: Except that we disagreed that we would 
turn over prior criminal cnarges. 

MR. HAFBTZi Convictions or pending charges. 

THE COURT: My opinion is prstty sxplioit on that. 


MR. HAFRTZ: I thought it was. I hsve not gotten 
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that material yet. 

3 

MR. KENNEY: We lave no problem turning It over. 

4 

We have not yet, but since the trial date has been adjourned 

5 

I assume — 

6 

THE COURT: You didn't know that when you came in 

7 

here this morning. 

8 

MR. KEITOEY: We are not prepared to go to trial — 

9 

THE COURT: You were prepared when you walked In 

10 

here i-.'iis morning. 

11 

MR. KENNEY i I was prepared to go to trial but not 

12 

before we took the guilty pleas. 

13 

THE COURT: When did you expect to turn the informa- 

14 

tion over to him? 

15 

MR. KENNEY: When the jury panel started to coma 

Ifi 

in. 

17 

THE COURT: Give it to him next week. 

18 

NR. HAFET71: In addition, I was going to request 

19 

the rdlnutes under the Criminal Justice Act, a daily transcript 

20 

I can hold that off until the trial starts. 

21 

I do want to get the minutes of this morning's 

22 

1 session as well as the actual beginning of testimony. 

23 

THE COURT: What do you need this morning's testi- 

24 

mony for? 

25 

MR. HAPETZ: In the event any of the witnesses. 
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any of t’-e people who have pleaded will testify at trial, 
foi purposes of possible impeachment, if the stories differ 
in any respect. 

THE COURT: It does not have to be daily. You may 

have it. 

MR. HAFETZ; I will renew the application once the 
trial starts. 

THE COURT: I think I have to sign a special 
authorization for you. Speak to the reporter. 

MR. HAl’ETZt There is anothvsr problem that I want 
to raise now. I am not certain of the facts but I tliink it 
has to be raised and put on the record. 

As to the defendant Turner I have some suapicion 
that Turner, perhaps, was cooperating with the Government 
prior to the indictment and that perhaps his severance has 
somethincr to do with him keeping separate, that is ha was 
indicted as a culprit to protect him and perliaps the severance 
is that he doesn't have to stand trial since he is In fact 
not really a defendant, or if he is some decision had been 
made beforehand that he would be indicted and he could be 
allowed to plead to a cert«tln leaser offense at trial. 

The problem is, I think, I have not comnunicated 
directly with Mr. Turner's counsel, that if in fact Turner 
has been prior to or since indictment a cooperating Oovemsient 
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witness, I have communicated with the consent of other co- 


3 

counsel who may have communicated with Mr. Turner’s counsel, 


4 

and 1 feel wo may have a problem which 1 think the Southern 


5 

District Second Circuit lias dealt with before, of a man be- 


6 

ing named in an indictment as a defendant who was really a 


7 

cooperating party with the Government all along, and there 


8 

are possible Sixth Amendment problems thru co-counsel not 


9 

knowing that fact. I think the Government has an obligation. 


10 

at least, to advise other co-counsel whether Turner is, in 


11 

fact, and was, a cooperating party at the time of the indict- 


12 

ment. 


13 

THE COURT: I suggest you speak to Mr. Kenney later 


14 

and if you have any problems let mo know. 


15 

MR. HAFETZ s Thank you, your Honor. 


16 

THE COURT; Is there anything else? 


17 

MR. 11AFET2: No. 


18 

THE COURT; Mr. Mitchell, I will hear from you. 


19 

MR. MITCHELL; Your Honor, in view of the wiretap 


20 

disclosure of which we knew nothing — I am speaking for my- 


21 

self although the defendant was not named as such there 


22 

has always been in our minds — speaking for Mr. Mogel and 


23 

myself, a gr« at interest in how the Government, in the first 


24 

place, got hold of Myers and Mann because, thru all the 


•25 

disclosure and everything, there w.ts never any discussion of 
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anything that tlioy affirmatively did or occurred. I would I 
to he made a part, at least, to the Ckjvernraent ' s discloaure 
on the wiretaps with the ixJssiL'l ity of taint. That’s all 1 
am interested in. 

THE COURT: No. I don't see that you are a party 
aggrieved in this proceeding at this point. I say it is 
fir. Uirenzo's wire. You^lre not entitled to participate in 
anything effecting the legality of the tap. 

MH. MITCHELL: It is only if your Honor grants the 
turning over of the taps or those parts that are pertinent 
I '.at I tliink tho defendant ’!ann has an interest in seeing 
that sinct* he is allegedly involved with McCluskey and Carroll. 
The lead may have come from something in those tap-'S. 

■I 'E COURT: Suppose the lead came from a legal wire- 
tap? Your ;->8ition is only legality of the wiretap; ien't 
that it? Isn't he the only one that can raise legality of 
the wiretap and not you? 

MR. MITaiELL: That’s right. 

THE COURT: If you Can formalise sosMthlng better 
than you have, present it to me hero after consultation with 
Nr. Mogel or other counsel, and I will entertain anything you 
think is proper. 

MR. MITCHELL: All right, your Honor. 

THE COtjRT: Right now 1 do not think you tiave any 
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2 

standing, ono way or the other. 


3 

Is there anything else? 


4 

1 will put the burden on you, Mr. Mitchell. There 


5 

are two counsel whose clients have pled guilty and tliat's 


6 

i-tr. GoldkesHf and Mr. Xlanpner. Those are the two we are 


7 

missing. I suggest you inform them of what has happened here 


8 

after the Court returned from the short recess that was taken. 


9 

It didn't enter my mind I had to tell them to stai hero. 


10 

You and Mr. Mogul stayed hero. 


n 

Pcrha;>s you, Mr. Dire)i7o, should inform Mr. Gold- 


12 

berg of what has ' appened. 


13 

MR. iJiREHZO: I shall, your Honor. 


14 

THE COURT: He is directly involved in this. 


15 

MR. DIRENZO: I shall. 


18 

THE COURT* The Clerk has 'ointed out to me that 


17 

there was nothing about bail. I assumod that ball was fixed 


18 

under the old indictment. 


19 

Mr. Hafetz, 1 am going to have the Clerk endorse 


20 

on the indictment "ball originally fixed" — whatever it was 


21 

on the last indictment. Nobody raised the question of bail. 


22 

MR. HAFETZ* I didn't raise the question. It is 


23 

academic. 


24 

MR. DIRENZO: I take it that the same bail condition 

1 

<1 

2.5 i 

will continue with reference to the superseding Ind Infant 


1 
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and I will so inform the defendant. I think the bail is 
excesnive but I do not think it will do me any Qood to make 
another application to reduce it. 

I 

Tin; CCllKT: You made one alrt-ady. 

'Mli you also inform Mr. Goldberg and Mr. McCluskey 
if h<* is still there. I am sure he would have no objection 
to that. 

Did the Magistrate fix the bail for Turner, 

Mr. Kenney? W*..= t is Turner being held under? 

riR. KENdEY : I'm trying to remember. Hall was fixed 
by the Magistrate — I don't know whether he appeared >>efore 
the Magistrate or room 110. 

THE COURT: You liave a defendant around who has 
no bail. You better find out. 

MR. KEUNEY : I'm sure the bail was fixed. I will 
find out immediately. 

(Time noted: 12:30 p.m. J 
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UNITED STATES OF AMERICA, : 

v- : 71 Cr. flSS 

THOMAS .70SEPH CARROLL, JOHN TURNER a/k/a : 


5 

"JACK", VINCENT MC CLUSKEY a/k/a "MIKE," 


1 

i 

PORERV E. RIPPY a/k/a "RIPP," CHESTER CRAW-’’ ; 


; 6 

rORD, PAUL CRAWFORD, TERRENCE DEWEY ~ \ 

MVFrs and OEOFFREY MATTHEWS MANN, • : \ 


1 

1 7 


I ' 

1 

Defendant. 


8 



S) 

November 7, 1973 


10 

BEFORE : HON. CHARLES M. METZNER, District Judge. 


11 

Ap}i» ni ances : 


: 

John J. Kenney, Faq., for the Government. 



Frederick P. Hafetz, Eaq., for Defendant Ripp 

V 

1 13 

Jay Goldberg, Esq., for Defendant .McCl uakey . 


' 14 

— 


If' 

IF RT *'av« r<^C"ived tvo I'omrnin i r-a t irins. !:erf' 


16 

leqardinq unis trial that is down for Novembei iCLh, and T 


17 

don t know what v/e are going to do about it. • 


18 

Let us take Mr. Goldberg first. You say you are 


19 

not ready and won't be ready. You will have to got somebody 


20 

else to represent your client, because I can't put this case* 


21 

over any more. 


22 

j 

MR. G(H,DBERC : Well, with all due rf>Hj)ect , I have been 


Zi 

paj<l. and your Honor set a trial date after I was in the 


24 

midst of a trial with Judge Knapp in this courthouse, and 


2.^> 

1 

1 ' s nf)t a rjii«.;5fion of my taking -- 


1 

tZL C 



SOlitMf.HN UlkIMKI lUtIHI HI ^OnTtMk. u •.UUHIMOUtI 

^OltVtOUAHt N>« VOMK N.V. C U > MM 



1 


qtmb? 


2864a 


2 


3 

4 


5 


6 


H 

!) 

1(1 


THE COURT: Did you tell me that you were on trial 
before Judge Knapp on September 17th? 

MR. GOLDBERC : September 17th? 

THE COURT: Yes. 

MR. GOLDBERG; I haven’t seen your Honor from the 
time you ordered -- was September 17th the day that the 
trial v;as to commence? No, T wasn't on trial then, but 
your Honor didn't fix any -- 

THr COURT; Did you tell me about your future engage- 


11 

12 

13 

14 


15 

l(> 


17 


\H 

19 

2(1 

21 


22 


Z\ 


24 


^5 


ments? 

I rip. GOLDBERG: No. You committed this man for 90 

i| 

I I 

,j days for evaluation -- 

jj THE COURT: I didn't commit him for 90 days. You are 

i| 

, in error. T sent him out for a fast examination to come back 

i 

i 

^ liere as uuickly as possible. 

I 

MR. GOLDBERG: That is true, but you didn't ask me 

anything about anv commitments, most respectfully. 

i 

THE COURT: Don’t you think you should have told me 
about it, ki,- wo had to got rid of a case where men were 

sitting in jail? 

MP. GOLDBERG ; Did I at that time? 

I THE COURT: Yes. 

i 

I MP. GOLDFJEPG: No, most respectfully. Had you said 

'! 

*(. r'-, "I want to try tliis case in November," I would have 
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2 brought to tho -...rfs attention what my trial schedule was; 

3 but my position is that my client is in jail and has paid me 

4 a fee. I will not return the fee. I will not try to secure 

5 other counsel for him. I am prepared to try this case, but 

6 It all may be academic, your honor. If you recall, the defen- 

7 dant said he w ,utcd to plead guilty, so 1 don't want to get 

8 the Co>irt or myself — 

^ THE COrjRT: He said he wanted to plead giilty at a 

10 time when you thought that he may not be comr^etent to stand 

11 trial, so I can't take that statement made in court that 


12 morning. 


MR. COLPRERG: That's true, 


personal opinion of his sanity was, r think, 

15 communicated to Mr. Kenney. Me told me that -- or 

16 the doctors I had employed, or the doctor I employed said that 

17 he thought possibly he was a malingerer. He pressed, 

18 and his family pressed that he was in.sane and not competent, 

19 and I carried forward the wishes of the defendant and his 
21) family; but I thought perhaps he could have been able tcj 

21 plead. But out of an abundance of caution, your Honor did the 
•22 appropriate thing and ordered I'.im to be evaluatetl. 


24 wa 


THh COURT: I didn't fiive him 00 days because I 
•s in a hurry to try thin case. You have men in jail. 
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MP , noLDBERG : That's true but -- 

THF. ( OURT : I think you should have told me, "Well, 


4 

j when this man comes back, my calendar looks this way." 

5 

1 You didn't give me any indication that you wore 

6 

1 

tied up, that I couldn't f ix a date as soon as ho came back. 

7 

MR. GOLDBERG: J really -- is he back, by the way. 

H 

Mr. Ecnney? 

9 

THE COURT: He is on his way back. 

10 

MR. KENNEY: He is not back. After I aj)oko to 

11 

the Judge'.s chambers this morninq, 1 called Gprinqfiold, 

12 

and I haven't been able to get through to Dr. Eborle, who is 

13 

the doctor in charge, but I am continuing to try to do that; 

14 

and as soon as T have information as to when he will return. 

15 

1 

T will let all parties know. 

10 ' 

1 

j MR. GOLDBERG: T don't contemplate that I am going 

1 

17 

to have^any change in position from him. T have spoken to him 

18 

that day, and it seemed to mo - - T am not an expert — that he 

19 

understood which end was up, although the doctor that we had 

20 j 

engaged said that they needed more time, and your Honor quite 

21 j 

ar)propriately said, "Let's put the natter to rest and find out 

22 

one way or the other." 

23 1 

But r believe his position will be as It was when ha 

24 , 

1 

1 

left, but I flo v/ant to tell the Cojirt tliat I wasn't urid »*t any 

25 .| 

impression m, rier.temher 17th from anything that the Court said 
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that the Court wanted my calendar situation. If there is 


3 

®*^ythin^ in the minutes to indicate otherwise — 


4 

THE COURT: No, I just think thatyou should have been 


5 

smart enough and known, and you should have told me what 


6 

you: calendar was as soon as we got the man hack. T think 


7 

you should have figured the man would be away for four, five. 


8 

or six weeks, and then I would go to trial, because I have bee 

tl 

9 

trying to get this case disposed of. 


10 

riR. GOLDBERG: Yes. 


11 

TIIF: COURT: It is perfectly obvious, and there are 


12 

people in jail, and they can't keep sitting there until the 


13 

end of December and January when I can't try them. I am tied 


14 

up row from r'ehruary 20th to the end of May in two eight-week 


15 

criminal trials with people in jail. 


16 

MR. GOLDBERG: I am the last one to quarrel about the 


17 

courtesy the Court has extended. The Court has been courteous 


18 

to me in granting one ad jourrunent at my request; but I took 


19 

this case, I came to court that morning -- 


20 

THE COURT: I am just saying you should have told 


21 

me, K > mg that we were trying to press this enno to trial, 


22 

and you would have been called upon on a trial in October 


2:1 

or November . 


24 

From what you arc felling me now yf)u know yc:ii had 


25 

a commitment before Judge Knaf>p from October througli i he 
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end of December, so obviously T never could liave tried the 
rase, could I, even if I asked you j.n September. 

MP, COLDBERC : IJow you are tellinq me v;hat your 
j I’onor's trial calendar was, but I had no v/ay of knowing when 
! this man came back -- 1 assume this case I am on will end 
December lOth. 

TBE COURT: Let's put it this way: 

When we sent your client out to Springfield on 
j September 17th, when did you think T was going to try the 
! case, January, February? 

f’n. CiOT.DnrP.c, : No. l will be finished here around 
December -- the first week in December, and you have set a 
date for November 26th. T am not -- did T write In my letter 

i 

tliat this case v;i 1 1 go until the end of the year, because toda^ 
j tlie government said 

I THE COURT: It was scheduled to last until mid-Decemb« 

MR. COLDBERO : Mid-December, December 15th. 

There was talk this morning that it could end around 
December lOtli, although we have not been moving rapidly, which 
I is no fault of mine. There are five lawyers In the case. 

i 

THE COURT: I am not talking about that. T am talkinc 

!j al)OUt what did you think when I sent your man away on Soptemboi 

'I 

I 17th for an evaluation? What do you think I had In mind for 


t.h'' trial date t>r that cas<‘? 


SOliThtMN UISTNICT COUHT M \ COUMtHOUlf 

FOtrv lOUAMC. Htm VOAK H.t LO / 4»t0 



2869 a 


qtmb? 


MR. COr.DBERG; I didn't consider that because 1 


thought that either he would be found insane and there would 
tc no trial, or if he was found sane, T had assured myself 
in conversations with him that day that T felt , although I 

was no doctor, that I had his commitment that he was prepared 
to plead guilty. 


THE COURT: Supposing when he came back he changed 


his mind. 


MR. CtOLDRERC; That's what T am worrying about. 

He has been out in Springfield with a truckload of jailhouse 
lawyers. He could come ))ack -- 

THE COURT; That's right. What are you going to do 
in the situation? Didn't you contemplate that he might 
change his mind, or he would have a right to change his mind 
and that you would be asked to go to trial at the end of 
October or in Hovenber? What would you have done if he came 
back within two weeks, and I said, "All right, wo go to trial 
in October"? You are on trial in November. 

Shouldn't you have told me in September that you 
couldn't try this case with this man going away until the 
end of the year or the beginning of next year. 

MR. bOl.DUFRC,: What is most important, if YOu think 
T shotild have, then T am wrong aa — 

TIfl COUff'C: r .im trying to flfjure out why yruj 
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didn’t think that. 

:i 

riP. GOLDBERG: Woll, I — 

4 

THE COURT: You know the pressure this court is 

5 

under to get rid of cases. 

6 

MP. GOLDBERG: This is true. 


THE COURT; Especially with men in jail, and when 

8 

I sent the man away in September you should have said, "Judge, 

i) 

you are sending this man away, but I want you to know T 

10 

can't try this case at the end of December or the beginning 

11 

of January because I am ontrial before Judge Knapp," instead 

1 

of writing me now, on November fith, when T have the case for 

i:i ' 

tlie 2fith. T have other cases lined up. 

14 

! 

MR. GOLDBERG: The first T heard after ho was sent 

If) ^ 

1 

away in September was a letter from the Court, I think last 

10 1 

! 

week, saying the case is set for November 26th. I had 

17 j 

contempl atof^i -- 

18 

THE COURT: Last week? 

19 

MR. GOLDBERG: Is it last week or am T wrong? 

20 

THE COURT: October 23rd. 

21 

MR. GOI.DBFRG; October 23rd. 

22 

1 

1 

THE COURT: Today is November 7th. But what could 

2:1 

you liave thought the trial date would, have been? 

24 

I 

t 

V .MR. GOLDBERG: T thought 1 hat v/e couhl 1 rv the faf;e 

i 

in III ) 1 1 lit •< •eml u* r . 
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2 

T!!E COURT: That is pretty lat#», isn't it? That's 


.3 

my point. There is a fellow sitting in jail since June. 


4 

UR. GOLDBFRG: I think from November 26 th to mid- 


5 

Occemlier doesn't — I mean, 1 am not the judge, but it 


6 

doesn't -- 


7 

THE COURT: It is not from the middle of November 


8 

to m id -December . Tt is from last June that they were put in 


9 

lail. That is what yon measure it from. Six months in jail 


10 

1 

is a long time. 


11 

MR. GOLDBERG; Well, my client was receptive tf) the 


12 

transfer to Springfield, so he has no cause to complain. 


13 

I 'm sure . 


1 

14 

Tlir COURT: Mo, b>jt the other defendant has. 


15 

GOLDBERG: Yos . 


16 

THE COURT: He has a lot to gripe about. My point 


17 

is you can't keep him in jail because you are tied up. 


18 “ 

MR. GOLDBFRG: You couldn't fit thin -- It is a 


19 

shame, your Honor. T am before your Honor twice, and T am 


20 

1 

j always here for the same plea. 

1 


21 

1 

THE COURT: But hov; do I kno\if you are through tiefore 


22 

Judge Knapp? I have found out that these cases never end 


23 

the way they are supposed to end. That is what I am coming to 


24 1 

Mt . Mafet z about. T fixed the November 2fith date to help 


■^5 , 

yf>n , anfl not r*arlier, lu*fan.‘ie '/r)u madf* a n ta 1 onu'rit that yon 
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2 

w(?re goina to be on trial in the Bronx. 

1 


3 

1 

1 .VP. !lAPrT7 : I.et me state what has happened. Judge. 


4 

Unfortunately, they don't work there with the pre- 


5 

ciaion that the Federal courts work, and when I was here last 


H 

on this case in September, I stated I thought I would be on 

i 


7 

trial in October. I had a conversation with the O.A. and 

■ 

H 

be said this was his next case. 


y 

T have been down there, I think, three or four 


10 

times. Every tiiiw T go there I state I am ready. The D.A. 


II 

has rcfjuestcd short adjournments because his witnesses 


12 

could not -- he wasn't ready, his witnesses couldn’t be found. 


13 

lie told me certainly by mid or late October we 


11 

would he on trial with tlie case. 


15 

The court would not mark the case ready until last 


Hi 

1 

week, last Monday, Monday of this week. He finally marked 

1 


17 

1 

the case ready and f»assed it to this coming Monday, November 


1 

18 

1 

12th. 


19 

The case on trial before hi* now,iG going 


20 

to finish this v/eek , T am assured by both court and prosecutor 


21 

Then my case should start next week. At least, I am 


22 

hoping that . 


23 

T must nay there in anothc»r cane marked ready and 


21 

passed along with niip.-*. The judge tells me there is probably 


25 

joifig 1 fi he a <1111 Ity |»Ie.i in that cane. Tlie proMe<'utor 
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and the defense are in neqotiations on it. So both he and the 
prosecutor tell me it looks like my case will qo next, which 
IS orohahly -- I think there is a good chance it is qoinq 
to start on ftonday. 

The man has been In jail for 13 months, we are re- 
tained on the case, I have brought writs of habeas corpus 
for not trying the cane earlier. T have done everything in 
my power to move - - 

THE COURT; Mow long can I keep a case waitinc; for 
you while you are waiting for the judge in the Bronx? 

MR. I1AFET2: Well, T would -- 

THE COURT: Supposing the case goes over? 

MR. IIAFTEZ: Well, then --- 

TIIF COURT: Then yoti come back to me and say, "Well, 

I can't do it now because T have this Bronx case." 

T can't keep playing it that way. 

*1R. UAFETZ: 1 understand. Judge. I really don't 
know what the answer is. 

j THE COURT: How long is your case going to take in 

I the Bronx? 


22 


2.1 


24 


MR. HAFETZ ; 1 would estimate two to three weeks. 
Judge. To be safe, I would say three weeks. 

THE COURT: That moans you are fr«« December 3rd? 
MR. HAFKTZ: The Ird, I would estimate. 


I 



soil I Mr NN U)i I mil I CUIINI lirMonikHS U •. luUMIIIOUtr 
rOLtV lOUAMI. Him rOMK N T. (.Cl / 4*t0 


2874a 


gtmbl2 


tut: COURT: flow long is this case going to take. 


Mr. Kenney? 


^ MR. KENNEY: I estimate the government's case will 

he three days, your Honor. 

THE COURT: What about your defense? 

MR. HAFET7: T would imagine one day. Judge, if 
fhat all. IV not nurn whether he will testify, and If 
he does, ho will probably be r,y only witness,- and that would b, 
1 would think, not more than a day. 

I THE COURT: I can't set a case down and not find you 

ji ready. It noans I just sit here waiting for you, and 1 can't 
j do that. 

j MR. HAFETZ: I know that. I mentioned my problem to 

j! tho judge, and I told him about the case. After I got the 
|| letter, r called your Office, I think, that week — 
the COURT: Friday. 

MR. HAFFTZ; I forgot if I talked to Mr. Kleinberg 
or Mr. Levine, a nd they said, "Put it in the form of a 
letter." So T •. „itod until Monday thinking I might possibly 
start this past Monday and that would obviate any problem. 

Wlion It didn't, I then sent a letter. 

IHI. COURT: What is your scho<1ule, Mr. Kenney? You 
are entitled to .some voice here. 

MR. KPrjfJLY: I am profiarofl to try it whenever the 
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2 

Court is available. 

3 

MR. GOLDDrRG: Your Honor, you know, when I got into 

4 

this case, I really bombarded your chambers with a number of 

5 

motions. I spent a considerable number of hours in connection 

6 

LUxs case. I contemplate I have to work on the assumption. 

7 

after speaking to the family, thatihe still adheres to what he 

H 

said earlier. The family is not — 

«) 

TMK COURT: What happens if he changes his mind? 1 

)0 

can't keep pushing the case around. I must assume when a 

11 

date is set for trial we are going to trial, and you can't go 

12 

on the assumption he is going to [lead guilty. 

13 

MR. GOLDBERG: WEll, do we know if he is going to be 

1 

14 1 

1 

back in the next day or two? I can seem him -- i 

15 

THh COURT: lie will be back within the next week, ^ 

! 

l(> 

but that's dll he has to be . 

1 

17 1 

MR. GOLDBERG: I thought he had left Bpringfiold i 

IH i 

i 

already, your Honor. 

19 ' 

THE COURT: No, he didn't say that. Ho didn't say , 

1 

2(1 

tliat, but he will be back within the next week, which is 

21 

[ilenty of time for [ireparation for November 2r.th. ' 

22 

j 

l| 

MR. GOLDBERG: But Hop|jer repreents the brother. | 

Zi 1 
i 

THE COURT: Don't worry al^out Hop[)or. Uon't worry ! 

•21 1 

about Mr. .‘Ihestdck and don't worry about Mr. Hopper. You 

! 

! 

lust worry about your cluiit. 1 

1 
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! 

2 

MR. GOLDBERG: Hopper had been co-counsel with .ne 

3 

on this case. 

4 

THE COURT: He wag here and we discussed it. Me 

5 

said there was no conflict as a result of that, he is not in 

() 

that case, he has taken this one, and he is ready for trial 

7 

on November 2Cth. 

H 

MR. HAFETZ : Judge, may I just say, if I go up on 

9 

Monday and I find out the other case has started, the other 

10 

case that is marked ready, I would be in a position — I mean 

« 

" 

1 I will have to adiourn the other one. I don't think I can 

12 

j 

keep juggling and asking for a postponement hero. 

i 

1 

I have a difficult family to deal with on that one 

1‘1 ' 

I don't blame them -- but I would be able to advise the 

ir. ' 

1 

Court on that — I may still bo able to keep the date that 

\H 

' 

the Court has here, and I think I Will know on Monday 

'' i 

or even a little bit later date, if that accommodates Mr. 

18 j 

Goldberg, if I had to take a months adjournment, if the case 

19 1 

up there is not starting on Monday, and I have to take a 

20 . 

month's adjournment. 


THE COURT: But he Su - .le is not ready to go until 

“ i 

the 10th of December. 

1 

23 

MR. HAFETZ: As far as my man being prejudiced. Judge, 

M || 

t 

lit. is serving time; Hippy I am talking about -- 

' 

' 

'1 

THE COURT: I am not worried about the prejudice; 

II 

1 

1 
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I am worried about the triai. I have Carroll in jail, and he 
can’t sit around because other lawyers have other engagements 
on which they are making money. 

MR. GOLDBERG: Suppose Carroll were to consent to — 
I will speak to Mr. Direnzo. The government claims Carroll 
and my client, ^ciuskey, have a close relationship. That 
is the government’s contention, and it may be, and if that 
is so, we will find out and I will report -- 

THE COURT: If he decides to stand trial, how long 
will your case take? 

MR. GOLDBERG: There are no wiljiesses that I 
contemplate . 

THE COURT: Will he take? the stand? 

MR. GOLDBERG; The answer to that is no. 

THE COURl : You see , I have to get out of here by 
the end of December because I go into Part 1 the first two 
weeks in January, I can't try a case when I am sitting 
down in 110 or 318 -- 

MR. KENNEY: It is 506 now. 

THE COURT: Anyhow, you can’t try a case during the 

day . 

MR. GOLDBERG: Three days is the government’s tria? 

THE COURT; He says the government will take tiiree 
days to put its case in. We don’t know where Direnzo stands 
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2 

in ail this. 

3 

MR. GOLDBERG: Is there any way to expedite the 

4 

return of Mr. McCluskey, and then I will see him quickly and 

j 

5 i 

re{)ort back to tlie Court what the situation is? 

6 

THE COURT: Let us leave it this way: 

7 

First of all, I think, Mr. Kenney, you bettor find 

H 

out from Direnzo what his schedule is, because we can fix a 

11 

date, and he is ijoing to come in, "We can't do it then." 

10 

Can you do that, Mr. Kenney? 

11 

MR. KENNEY: Yeu , your HOnor . 

12 

THE COURT: Secondly, Mr. Goldberg, you better speak 

13 

1 

to Mr. Direnzo about any possible adjournment affecting his 

14 

client, and what his position will be, because if his client 

15 

is going to yell like a stuck pig, I am going to go to trial 

i 

10 j 

1 

and your client will have to get another lawyer. I can't hold 

17 

.a man in jail this long. 

IH 

1 

MR. GOLDBERG: Is that November 26th, your Honor? 

111 

THE COURT: Yes. 

20 

MR. GOLDBERG; I mean, I don't know wliat my obliga- 

21 

tions are; 1 mean, bar association and the rest -- 

22 ! 

TIIF:! COURT: Those are your problems. Those aren't my 

“ i 

problems. My problem is, is sufficient notice given of the 

; 

trial. I wrote to you on October 23rd. Your letter to me is 

‘2.5 ; 

1 

1 

l.oveniljer Gtli. You were on trial on October 23rd. You could 
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have told me the 24th or the 25th of October, two weeks ago. 
Don't send it to me now. We would have had more time to move 
around. Maybe we could have gotten your client back faster; 

1 don't know. 

• J still think you had an obligation back in Septembez , 
when you knew I was trying to get this case going, that 
you would be faced with a trial in this case at the end of 
October, the beginning of November. It had to be. You knew 
you were going to be on trial in the middle of December. 

YOu should have told me then thatyou won't be around 
and you couldn't try the case — 

MK. GOLDDEHG : You put the <letcndant roturnitu} 
from n pringfield with i.i ^-"tr out of this case -- 

THE COURT: Hopper you put out of tlie case. I didn't 
put liim out of the case, 

MR. GOLDBERG: I didn't put him out. 

HIE COURT: You certainly did. YOu came in and you 
represented him last July, and ho was no longer identified 
With the case, so forget Ilop[jer. 

MR. GOLDBERG: He appeared at the table as my co- 


22 


23 


24 


2 . 


counsel , 


asked him 




if you recall. 

THE COURT: He told me he was not co-counuol. 
iri this courtroom last week. 

MR. GfJl.bhERG: When he was ref, lined by someonii 


I 


«) 1 Me , 
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lie asked me if he could bo relieved, and I said yes. Now my 
client hasn't been returned from Springfield, and Hopper isn't 
xn the picture, and I am not in tlio picture. It was most 
unfortunate, I didn't move to have him sent to Spr ingf iold-- 

THE COURT: You moved to havea psychiatr .c examina- 
tion of the man, didn't you? 
j MR. GOLDBERG: Yes. 

I THE COURT: So you put it in motion, and as a result 

of your doctor's report, he said he didn't hove enough time 
j to determine whether this man was competent to stand trial, 

j 

MR. GOLDBERG: That was true, but 1 was willing 
to rest on that, and offer to plead liim guilty because I 
ij thouglit ciL that time -- did I -- 

I 

HIE C.OURT : Mow could I [)OS3ibly,in view of your doc 
tor's report, have accejjtod a plea of guilty that day? 

MR. GOLDRERCJ : Because doctor — 

j THE COURT: You would be here with a 22S'j so fast 

1 

it wouldn't be funny. 

MR. GOLDBERG: I can only speak for myself. That is, 
not so far a:j I am concerned. 

MR, KLNNLY : As far as Mr. Goldberg's motion to 

cause -- 

THE COURT: 'Jhatiu true. You didn't like ABralianiHeii 
a ruJ yfjij wanted to got your <jwn man in there. 

|l 

il 

il 
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MR. GOLDBERG: Your Honor, in the middle of UecemI.er 
there is no chance for three days to fit this case in, and 

then I will tell Judge Knapp that we just have to move the 
case along? 

THE COURT: 1 can try it. How about Direnzo? You 
liave to get a waiver from him. 

MR. GOLDBERG: I will do that. 

THE COURT: Because this fellow would have been in 
jail for more than six months. That is contrary to our luUs. 

MR. GOLDBERG: 1 wi 1 1 undertake the asaignii.eii I . 

THE COURl’: Because he will come in then with a buij 
ai.plication which I will have to grant, and I can’t do it be- 
cause you are holding him up. 

MR. GOLDBERG: I will have to undertake to innulate 
everyone from any prejudice from this unfortunate -- 
tliis case is a nightmare for me. 

THE COURT: What are you going to do, Mr. Hafetz? 

MR. HAFETZ: If you sot the December date, if the 
Bronx case gets to be adjourned so here is not enough time be- 
tween the date it is finally going to start, looking .»t lute 
.iber, early December, I am just going to have to take an 
ad journmt;nt in that one until January. 

THE COURT: I supix^ae the latest we can nt.ii t this lu 
you flon’t get tied up with jurors and Christmas would be tlu- 


1 
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12th of iJocemSHr. Would you figure that would be true, 

Mr . Kenney? 

i 

! Mii. KL'NNKY : Yes, . ur HOnor, I think tJiat-- 

■ i 

j 'I’llK COURT: Because once you got a jury into that 

I 

2laL, you are licked with Christmas coming on Tuesday. I 
would sit, but I will bet you will have a Presidential 
i Proclamation t)iat the courts are closed on the 24th, as it 

I 

hupiH;netJ last year on the Friday before. 


MR. GOi.DhbRf; : 7lio n»;xt week is too late, the 20th 


or the 19tli? 


11 THK COURT: Tf you start the 17th, that doesn't 

I guarantee that you will get to the jury oy tl)e 20th, Ujcauiie 
you havi to got to the jury by the 20th. You have to leav. 

an extra <lay , Fi iday , tJio 21st, so that's why you must stai t 

'[ the week before. 

i 

ij MR. KbNNbY : Your Honor, we also call tfie Court's 

! 1 

'attention to the fact that there will probably be a groat 

i 

: amount of accisiipl ice testimony here, so although the defen- 
: ilants say that they won't {>ut in any defense, tjnre will 

li 

Ij I robabl y be extensive cross examination of the government's 


wi *■ nes^r^s . 


] j 

'I Till. COURJ : T think Uocemf)er 10th if; the latest you 

,;Can start ttiis case and make sure ttiat a jury has plenty of t im< 
jjt., def j.Jf wittifxit tt,e piesmjii- of ChriHtman, b<-cauiie onc<- you g< 


'.'<11 I Ml lot hi*. I Nil I I hill' I M»l'l)HltM'. 11'. • IMIM I ll<lll>,r 
fhlIrSUUAHI NrWVUMR Nf III / 4(«0 


qtmb21 


over that you are licked. 


I am here so it makes no dif J . j 
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uries can 


qot a little angry being brought back between Christmas 


Nev/ Year's. 


December 20th is a Jioliday. That is Chanukah, a Jew- 


isli holiday, 


riK. HAFETZ: That is not a day for being off the courl 


IS It? 


THE COURT: Not me, but you may have a juror ask to 


be < xcused . 


MR. IIAFETZ; On Chanukah? 

THE COURT: That is what my clerk tells me. 

MR. GOr.DnERC, : I never Iieard that as a basis f< 


is that 


'iME COURT: Not mo, but if a juror asked me to ho re- 
lieved, what are you going to say, "No, you can't, the defen- 
dant won't lot you go"? i have never ] ad somebody ask to l.e 


relieved , 


HR. IIAI’FTZ: I remember other holidays but not that 


THE COURT: All right, the date is December 10th to 
start this case, the latest. You arc going to I.ave to work 
it out somehow. 


MR. (iOJ.Dhl.Rf,: AIJ right. Mr. Kenney, c. 
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your best efforts to get him back as soon as possible? 

MR. KbtJNEY : I don't mean to depreciate and deprecate 
my efforts, but I have been using my best ones since Septem-- 

i 

j ber , and it took mo almost two weeks to get liim out of West 
i Street, so I certainly will, yes. 

i 

I MR. GOLDBERG: Then T will speak to him and report 

back to the Court. 


I 


I 

I 


M 

li 


! 

i' 


li 

I 

i 


'I’lli; CtJURT: But you l<ettor get a clearance from 
bironzo, because without a clearance from him, tliis goes 
up the flue. 


for tlie 

until I 
w i thout 


MR. GOLDBERG: I will call Direnzo. 

THE COURT: All right. 

MR. KENNEY: Your Honor, is the trial date sti.ll set 
20th? 

THE COURT: The trial date stays as of for November 
am cidvised that we can have a short adjournment 
any further ail jour . ;i.ents being necessary. 

MR. KENNEY: Thank you, your Honor. 
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1 

2 

UNITED STATES OF AMERICA 


3 

''®* 73 Cr. 855 


4 

WILLIAM McCI/LSKY, 


5 

j 

1 Defendant 

1 


fi 

j 

.} November 13, 1973 

j ' * 


n 

i 

i PRESENT: 


H 

i 

Mr. KENNEY ) ’ 



MR. GOLDBERG ' , '■ 


10 ! 

I 

- _ _ 


1 

11 1 

THE COURT; I sent for you, Mr. Goldberg, because 


12 1 

at our conference last Wednesday I asked you to contact Mr. 


13 

Direnzo the next day and let me know about his cal^^iitlar Tor 

1 


i 

1 

any possible adjournment to December 10th. Now it is Tuesday 


1') ! 

1 

and I have not heard from you. I aun looking for you. 1 

i 


10 l| 

:| 

should not have to bo running after you, Mr. Goldberg. You 


17 ' 

have a responsibility to the Court. 


IH |! 

MR. GOLDBERG: You toJd mo to contact you the 


ll 

IM il 

|| 

next day, your Honor? 


.. i! 

|| 

THE COURT: Yes. That was Thursday. i did not 


1 1 

2\ 1 

hear from you Thursday, I did not hear from you Friday, I 


w '! 

1! 
1 , 

did not hear from you Mon.lay. To<lay I had to run after you. 


il 

Tf I <lid not run after you 1 would not hoar from you now. 


M il 

;i 

and vou have beun in this buUding all week. 


1 

2.'-) || 

jl 

MR. (iohDBERG: 1 called Mr. Direnzo, his office. 
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twice. He has not — 




1 


ti I 


H 

!) 

1(1 


THE COURT: What about cnllinq him at home? 

MR. GOLDBERG: There is one man who knows where he 
ia, could be reached, and I have not been able to reach him. 

THE COURT: I will send a marshal after Direnzo,lf 
I have to, and I will send one after you next time. I am 
not going to be sitting around worrying about you and your 
responsibilities to this Court. We have a trial set for 
November 26 and T find feet dragging. I don’t like it. 

MR. GOLDBERG; I understand. As soon as I can 
get a hold of the defendant T aun reasonably confident of the 
result. I am just a little upset that I have not had a 
chance to talk to him. I might not have to stand here before 
you in this position. 


Hi 



17 


18 

IH 

2(t 


.*1 


22 

Si 




S’! 


THE COURT: What about Direnzo? If it turns out 
that your client is standing trial, then this case will have 
jj to be put over obviously to get another attorney to represent 
j him because Judge told me at lunch today you could not 

I possibly be finished by December 10. Impossible. He said 

' I 

December, 1974, in a joking manner, to me. 

r 

MR. GOLDBERG: I think that's a fair assessment, 
your Honor. 

i| THE COURT; Obviously I can't keep nursing this 

I case along. It is going to go to trial and Mr. McClosky will 

ii 

I 

I I 
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2 

3 

4 

5 
H 


have to get another lawyer. 

MR. GOLDBERG: So be it. I have called Mr. Direnzo 
twice. I have not called him at his home, although I under- 
stand from the government they have sent him a telegram and 
called him also. 


7 the COURT: I also aaked you to do it, so I suggest 

8 you try him tonight at home and let my chambers know tomorrow 

9 morning before you continue your trial before Judge Knapp. 

‘"’OLDBERG; I will do that. I want to apologize 

11 j for what seems to be conduct on my part that is not 

12 j meant in any way to slight this Court. You have been very, 

I ' 

i;i I very patient with me, with respect to all — 


14 


If) 

16 

17 

18 
19 
2(J 
21 


22 


2.'1 


24 


j THE COURT: What luck have you had, Mr. Kenney? 

j 

MR. KENNEY: Your Honor, I found out at J:00 o'clock 
today that the examination of Mr. McClosky is completed and 
I relayed to the marshal the order that he be returned by 
I the fastest possible means of transportation, just before I 
j came into the courtroom. I expect to have him here this 

! week . 

' 1 

j THE COURT: Notify Mr. Goldberg as soon as he is 

I 

available here. Mr. Goldberg is on trial In this Court. It 
should not bo difficult to find him. 

What about getting hold of Direnzo? 


MR. KENNEY: I called Direnzo each day since we 


'! 

ii 
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were here last Thursday without success, although I reach 
his office and leave messavies there. I sent him a telegram 
Monday morning asking him to call the U. S. Attorney's 
office. That has not resulted in any call. 

THE COURT! May I suggest you call the U. S. Attor- 
ney in the Eastern District and the District Attorneys in 
Bronx, New York and Brooklyn to find out if iit- y're '.in trial 
with him before some other judge? 

MR. KENNEY: Yes, your Honor. 

THE COURT: I know he is quite busy. I don't like 
to send a marshal after him, but I will, if i have to. 

All right. 


( \ ] ---by •' ‘ t forogoing' 

isntr.-' ’ . ’..'juost 

ol i.iv ( ’ 

sleiioy. . ' - J 
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raul .1. Curran. Fsq., United Stator. Attorney, 
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John J. Kenney, Faq., Assistant V. P. Attorney, 
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Jay Poldberq, Fsq., 

Attorney for defendant McCluskey 
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mb.? 

THE COTTRT: Mr. C.oldberq, I understand you have 

i spoken to your client. 

I 

I 

MR. COLDBERflr VHiat I wanted, most respectfully, 

I is the client's trip here not to be wasted. Mr. Kenney 
^ says i)y misfh^e be was sent back after I spoke to your cham- 

I 

bers, through an error, 

ij 

I I told the defendant the Court wanted him to got 

j another lawyer. 

THE COURT: Unless he wanted to take a plea, as you 

■I 

indicated he was going to. 

I 

MR. GOLDREPC: It’s not my fault. The "deal" has 

I 

I been changed by the prosecutor, so what am T to do? He 
wants to, of course, take a plea, and obviate the trial of 

I 

I 

, his -- you know hi- brother is a defendant, and it's easy 
.i to take a plea, but Mr. Kenney has now made other conditions 
j that he's got to aaqierate in everything he knows on all mat- 

'I 

;j ters unrelated to this and -- 

THE COURT: Well, of course, I can't interfere in 

II 

j that. 

j| MR. GOLDBERC;: Of course. 

|| THE COURT: That is up to Mr. Kenney, but as I 

i| 

I gather it then, your client will be standing trial. 

■I 

; MR. COLDBERC : I went to the pen. I asked to see 

[ him during the luncheon recess In my trial. Ho comes in 


%«lli I Ml HN CilM Nil I IMIlMf M t Pf >H I I N*. H ** lOllMIIMlUO 
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1 

2 

mb 3 

looking the same way you saw him on Teptember 17th. I sit 


:i 

j 

I dov/n; I say, "They found you sane." He said, "I am not sane. 


4 

, bon t I have a right to a hearing?" 


5 

6 

So T said, "Maybe you do. i am just asking Mr. 


Kenney about that right now. "and he aaya he wanta to apeak 


1 1 

to the judge. 


8 

9 

I said, "I have something else foiyou. You have 


to get yourself another lawyer." 


10 1 

So he said to me, "Where am l going to got another 


11 

lawyer?" I said, "Well, T think I ought to call the Judge's 


12 

1 

13 j 

1 

" 1 

chambers and you go up and physically talk to him and make 

: your position known to the Judge." 

1 

j I would think, your Honor, you ought to direct him 


If) 

to get another lawyer. I can't 


i 

Ui ■ 

i 

THE COURT: I gather you can't be finiahed by Decemberj 


i 

1 

? 

MR. HOLD: WE are moving very rapidly, and I mentionej 
that to .Tudqa Knapp today. on the other hand, I don't want j 

i 

18 


19 ji 

i 

1 

1 

to mislead you. We are moving so rapidly that we don't have a 

1 


20 1 

1 

1 

Friday session. I am the only one to dissent. 1 wanted to work 


21 1 

Friday, the day after Thanksgiving and not take it off, but 


“ ! 

Judge Knapp thinks we are moving rapidly, and the government 


^3 : 

says it will be finished. 


24 

1 

1 

25 

THE COURT: When? 

MR. GOLDnERO : Two weeks from last Friday. 


1 
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2 

Tlir roURT: You moan to 30th of Movomlipr? 


MR. GOLDBFRG: Is that t^^ro weeks from last Friday? 

•1 

THE COURT: Yes, two weeks from last Friday is the 

r> 

30th of November. 

1 


I 

MR. GOLDRERC: 1 know one defendant in that case is 

7 

goinq to testify, Atiother defendant may. 

8 

THE COURT: That is too tight. If you finish by 

9 

Friday, in other words, that is five trial days. There must 

10 

he summations and charge as part of those five trial days 

1 

II 

MR. GOLDBERG: My [KJsition has to remain this, yo»ir 

12 

Honor: 1 don't want to come into battle with the Court. 

13 , 

1 

Whatever you direct I do, but I want our position to be 

1 

u 1 

I 

crystal clear, and that is McCluskey, if he wants to get 

ir, j 

other counsel, I am all for it. The case has been very 

10 

troubling from the outset, not because of the Court but because 

17 

1 

of scheduling and my problems. 

18 1 

On the other hand, if he says he won't get other j 

19 

1 

1 

counsel, I am prepared to try the case when I am available. 

1 

20 

I am not sitting in some state court. 

21 

If you direct .that ® other counsel, there is 

22 

1 

nothing I can 

t / ^ /'I 

2'1 1 


24 ' 

Santoro case, if your scheduling is such that you can't try 

“ i 

1 

it, then he must get other counsel. 
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7 

8 
9 

10 

11 

12 

13 

14 
ir, 
10 

17 

18 

19 

20 
21 
22 

23 

24 

25 


nOT.DRFPC! I nskpd him this t -.u , 

cniF. j snifi the defen-iant 

who is in prison is Mr. Carroll. What is his position? 

He said Carroll will coisent to — 

THE COURT: Rut I can't. I have no more time left. 

T have been trying to get this case tried since last summer. 

T put it off originally because the various attorneys had 
summer vacations scheduled already, and they wanted to get 
motions in, so we made it the Tuesday after I.abor nay. 

Then they put it off for some other reason. I 
think it was on your application that T put it off to the 10th 
of September. We did that, but then up comes this matter. 

I just can't keep putting it off and putting it 
off, and I can't keep rearranging my schedule. 

I 

MR. GOLDBERG: Your Honor, I want you to know this: I 

My thoughts came to me after I left when you had said why don't^ 

I 

I notify you and so forth that this was supposed to be a fouri 
to six-week trial, which would have had to be finished start- i 


;| ing October 17th, by the first week in necemher . Am I not 

i| 

i| correct? 

I 

I 1 haven't the calendar before me. When 1 went home I 

I thought easy if it were a four-to six-week trial. That is 

j what the government told Judge Knapp, and we have been roprese 

jl 

|i ting to judges throughout the city. 

!1 

I! 

j Through some scheduling problem,' an often happens 


1 Ht NN (ilM f <>IIM T HI HON r I M*. 1 1 (.OUH f HOUkI 
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1 


2 


;) 

■I 


I 


mbC 

in a caau 
I wou Id 
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^ it s been extended , through no fault of mine, 

have been finished December let. 

This is a murder cane where it will l>e a mandatory 


5 I T can’t work out the plea and it's not my fault. 

il 

(i It’s not the defendant's fault either, hut Mr. Kenney has 
7 I new conditions. 

w Is the defendant supposed to go to trial after his 

') I lawyer has worked all summer on the case? I don't know the 
l(( ;| ar>nv/er to these questions. 

11 I fOlIRT : T think the defendant has to go to 

12 ; trial on the date set by the Court if he is given reasonable 

i;i II opportunity to obtain counsel. The date originally set 

,'i 

14 'I VN^as in Heptember. If you recall, there was other counsel 
IT) !| ^representing this man to start with, privately retained. You 
K; came in in the middle of it, and said he wanted to switch 

17 counsel, so he swiN.hed counsel. We fixed the date. I 

18 j| f*ov; he had to go for a hearing, but that meant that 

: i 

19 ,i soon as he came back we were going to go to trial again. i 

N 

20 'I Your schedule was such you couldn't have gone to 

21 I trial when he came back , according to what Judge Knapp i 

22 '' tells me. 

21 ij MR. COLDBERC: October 17th. 

I 

24 TMI' COURT: You couldn't have (jone to trial. 

2r» MR. COI.Dnrnc : nut. Judge Metzner, this Is the thing 

li 

I 
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I don't unclorstnnd. When you committod him to ^d’rinqf ield , 

\ ill the minuter reflect thnt it v/as to lie anything other 
isn't the ordinary period of observation ninety 

days? 

THE COURT: No. 

MR. COLDRERH: It's not? Then thi.s is my first 
experience \;ith this. 

THE COURT: Ninety days is on a sentencing. When you 
send for a report, you give them ninety days and • i, linen 

you only give them thirty days. The statute fixes that 
time, but he was sent, and we were to get him back here and 
go to trial . 

T can't keep rescheduling and rescheduling. 1 am 
nov; loade<l up with two two-month trials back to back. it 
can't be done. Now let's go into 4244. 

MR. noLURFRC, ; Mr. Kenney tells me: you don ' t j 

I 

have a report; is that correct? | 

i 

THE COURT: He knows what is contained in the report, j 

• 

Theman is competent to stand trial, and he has been faking, ! 

and your psychiatrist appointed to examine him said that he | 

I 

looked competent but they didn't really have anough time, and 
in order to test it, they needed more time. j 

We naj' more time, and they found out that - both I 
your psychiatrist and the government's f>sychiatr ist agreed I 
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tl.is follow i., oomnofont. TKoro is no nso,, for a hearinq 

j »rior that ,«int, l.ocnuno his psychiatrist now can't take the 

I taml ami say ho is incomiiotent . Wo did exactly what he said 
I hn done. 

.| MU. mi,DDFBC: j„at so the record is clear, dofondant 

: .■'PCUiskoy presses, as he must, for a hearinq, 

'j I'lir COURT: I am not sayinq that, I am just readinq 

^ tl'iti. If the report of the psychiatrist indicates a state 
',or pre.,ent insanity, the Court shall hold a hearln-i, 

Tl,e court report shows that^he in competeni to 
i,=tand trial. His own psychiatrist indicated l:e thouqht h,e 
w* competent to stand trial, and the qovernment's psychiatrist, 
aside from the prison hospital, said he was competent to 


•'atcind trial 


In the Marshall case in 458 r. 2nd at 44r., that ! 

Ijindicates that a hearinq ,s necessary only If the report indi 

^cates a state of incompetency. r see no basis for holdlnu a I 
iiarinq. Do you, .Mr. Kenney? | 

ll MR. KENNEY: No, your Honor. | 

I , 

MU. couinFRC,: I see a basis for at least hrinqlng \ 
^he defendant here for eour Honor to talk to him. 

Tin: COURT: 1 am not qoinq to shut him out. I am qolmi 
in H-f him here tomorrow sometime. When can we get him here 

ve can have Mr. Coldhorg present, Mr. Kenney? ,t won't take 

;! i 
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1 
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2 

1 

iroro than ten ninutrs to clear this matter uf^. 


' 1 

iVK. KENNEY: I am havinq him l)rouqht over in tlio 


•1 i 
) 

1 

norninq, your Honor, so any time durinq the day he will be 


5 ' 

I'ore. 

, 


6 

» 

j 

THE COURT: What would you say, Mr. Coldherq, at 


4 

recess or luncheon time? 


H 

> •-: '.isEi 1: Yes, 1 o'clock. T will ask Judge 


9 ; 

Knapp at ten to one to recess, and T wil] come up here at 


1(1 




ten to one. 


11 

THE COURT: All right, have him here. You be here at 


12 ! 

1 

ten minutes to one so that when you walk in we can get rid of 


i;i 

1 

1 ^ ’ 

it. 

1 


I 

MR. COLDnEf''li I will bo here. 


15 1 

THE COURT: You can then make the motlonr on his 


U) 

behalf for a hear ing , which T will deny. 


17 

MR. nOLDRERC: But, your Honor, T feel very strongly 


IH 

that if a man is to go to jail for the rest of his natural 


19 

life, that elementary fairness requiros whatever your Honor 


20 

can do I know it's an imposition on your schedule that you 

f 

1 

21 

wouldn't do for a counterfeiting case, although I know you 

1 

22 




^ould for other cases also, but this is such a serious case, you 

r 

21 




Honor, and I have done -- T l:ave bombarded your chambers, as you 


21 

know, with motions one after another; and now to tell him to 


25 

1 

1 

1 
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19 


20 


21 


22 


2.1 


21 


2.5 


|i mhlO 

|| go get hinself another lawyer, I feel it’s unfair to him. 

\ THE COURT; T can't do it because I don't have 

I e tiino^ j actually booked up, and I am trying to get 
nd of this case since last summer. T have a] ready scheduled 

' If you'**^"' tenth, ^ scheduled 

1 other cases. Once I get into January T have two weeks of 

[| motion part. I can't try a ,ury case. I have a case sched- 
uled for Januarv 2l5t. I will be away the week of the 28tli 

ij 

,| because T am chairman of the Magistrates Committee, Judicial 
I Conference . | 

i| 

ij That meeting must be held that week because it's the 

i 

I last possible time in order to meet the scheduling of the 
Judicial Corrarence he»iing. no on February ?0th I am back, 
and I have two multiple defendant cases set up, and I cant 

! 

change them. I have sixteen coun.sel in one case, fifteen 

I 

counsel in the other, and they were put so far in advance that | 

'! ' 

nobody can say they have an engagement. i 

! 

I I can't reschedule that. I would have to call ! 

|l I 

[sixteen defendants and sixteen lawyers in one case. It is j 

impossible. j 

I 

j MR. C.OT.DBKRC: Did you say the first two weeks In 

I January you were tied up? 

THE COURT: I am in Part 1. T can't try a criminal 

II 

! Ccisf; I n Vfxrf 1 , 


I ' 


MI>. 


i: 

i 


CObunEPO: The only thing J say, and I know it 
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1 

1 

jl mbl] 

1 1 


2 

is late, it’s strange to say, but I don't know who makos the 


3 

[ RcheduJo, hut fhat One week you couldn't swap? Alter all. 


4 

j I have never had a murder case in this courthouse. It's 


5 

1 rare, your Honor, 

1 


H 

1 THE COURT: But I can’t get a judge to swap with me 


7 1 

1 because T don't have a week to give him. YOu get into 


8 ' 

1 February 2nth until the end of May or the middle of June I have 


y 

^ two trials. I have no judges around I can operate with to take 


10 

' a week . 


11 

j Mr. Kenney indicates this case can go over a weeV . 


12 ; 

1 

j MR. KFNNEY : That's correct, your Honor. 


13 , 

Your Honor, nay the government be heard on Mr. Cold 


i 

horg', Btatoment that we have in fact changed what he caU.Kl 


ir. 

the dea.!? 


18 ; 

1 

That is not accurate. Mr. Ooldberg came to me after 


17 ' 

1 

1 IfBd sfxjken to him several times prior to the 17th of September 


18 

, at counsel table after your Honor had come to the courtroom, an^ 

19 

j asked if his defendant could still plead to second do ,rec 

j 

20 

murder; at that time I said yes, but he must cooperate. ! 

21 1 

MR. Coldberg went away and looked back at me and ! 

1 

22 

nodded like that on the 17th of September. 


2:1 lj 

' 1 

Subsequent to that date, Mr. McCluskey’s brother. 


21 '! 

il 

as your Honor knows, was indicted, and Mr. Goldberg asked me 


2r) 

if we were going to require his cooperation In the trial if Mb 



!»OU lMfNNUI%fNlCl ‘.OUHTMllUfck 
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1 

2 


3 


4 

5 

6 


I mbl2 

j brother was a defendant at the trial. 

I We said no, he would not, but he would to cooper- 

I 

I ate as to other cases. We don't consider that any kind of a 
I change or a change in the offer that was originally made. 

I Our position is the same. Our position is the same as to 
:j each defendant. 


8 

9 

10 

11 

12 

13 

14 
1 .') 
18 
17 
IH 

19 

20 
21 


22 


23 


24 




j MR. GOLDBERG: Your Honor, I don't want to quarrel. 

I The fact is we are stuck with it. I won't say last Friday 

'j Mr. Kenney came into the courtroom at 110 and said something 
^ like, "Well, you should have taken the plea back in September." 

That was my best recollection, 
jj MR. KENNEY: That is just inaccurate, your Honor. 

If 

I never said anything like that. 

,1 

ij THE COURT: I couldn't take a plea In September. 

ij MR. GOLDBERG: Maybe it's not fair to Mr. Kenney. 

ij 

ij If he says it's inaccurate, of couse I am in the midst of a 
ij very hectic trial, and I will take his recollection. I thouglit 
that is what he said. 

:i 

I 

,1 But be that as it may, I think he recognizes that 

I I 

'I 

his request now of McCluskey is different, or maybe I am 

I wrong, than what he had requested when T offered to plead guiltj 

;i 

j If I am wrong, wasn't there some conversation be— 

, I 

, tween the two of us -- 1 am ar.king tJirough the Court — just 
jl recently in which there v/an some acknowledgement that the 
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deal had shifted a hit? 

MR. KENNEY: Not that I know of. 

THE COURT: I completely dissociate myself from any 
talks of deal. 

MR. GOLDBERG: That is an unfortunate use of 

language, but I will be up here at ten to one and -- ■ 

THE cqyRTt' X^Siiii,,«ee, you say Carroll agrees. 

*' - 1 . 

I don't know that Cv^’oH agreea' fcc, put it over. I don't 


know. 


If I 




r 


the two weeks off, January, 

the 7th and 14th, do’'yaii^,have any olj|#iptldiy,^‘^^t,C arroll 
agrees, Mr. Kenney, if I -^f'eJon't know if 

I can get a jotfcje t6 take my part — to do it the 14th? 

•<S 

MR. KENNEV; 14tH \of what month, sir? 

THE COURT; Januany^ - ^ ^ 

* • 1 *t 

MR. KENNEY: We do, your'>Boaar. I don't suppose 

I ' 

we can press it very strongly, but we w4re prepared to try 
this case on the 10th of September, and we arc anjiious to try 
it. 

THE COURT: So an I . 

MR. KENNEY: If the Court decides it's necessary — 
THE COURT: I think three weeks tine to get an 
attorney to prepare for this case is adequate tine to prepare. 
All right, see you tomorrow. 

(Adjourned to Tuesday, November 2p,1973, at 12:50 
p.m. ) 
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UNITED HTATFS OF AMERICA tJovembor 20, 197? 

V. 73 Cr. 1855 

VINCENT McCbUSKFY, ft. al. 

Before: HON. CHARLES M. I1ETZNER, District Judge. 

Appearances: John J. Kenney, Esq., Assistant U. S. Attornev 

Jay Goldberg, Esq., Attorney for defendant. 


THE COURT: Mr. Goldberg, I had my law clerk call Mr. 
Schreiber yesterday afternoon, and he says he will not be 
through with his case until December 10th. You tell me 
November 30th. 

MR. GOLDBERG: 7 . said two weeks from Friday. He told 

that to Judge Knapp. He may have seen new things. 

THE COURT: Last night he ir formed my office it would 

be December 10th. 

MR. GOLDBERG: Yes. Well, T have to accept it. 

THE COURT: Obviously, you can't continue in the 

case . 

MR. GOLDBERG: Just so — I am prepared to try the 
case when I finish Judge Knapp's case. I have worked inter- 
viewing witnesses over the summer, making perhaps some five or 
six motions to this court. 1 have boon in the field doing 
things, an investigator would normally do, and I feel I have 
a grasp of the case, should the defendant proceed to trial. 
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2 

THE COURT: I have other men in this case. Dlrenzo, 



3 

I can't keep him tied up. YOu can't find him. Kenney tried 


T .. 

4 

to qet him, "ouldn't get him, sent telegrams. You say you 



5 

can't get him. I had to find him in the courthouse and toll 



6 

him the case was adjourned until December 10th. 

I 

i 


7 

MR. GOLDBERG: I found him. 

* 


8 

THE COURT: You did not. I found him in the court- 



9 

house in from of Room 120. 

1 

1 


10 

MR. GOLDBERG: Forgive me. That night when I left 



11 

your courtroom, I called him. 

1 

! 


12 

THE COURT; You didn't tell mo. I saw him the next 



13 

morning when I walked in, with Mr. LaRoaa standing in front 



14 

of Room 128, and he didn't know anything about it. 

1 

1 

1 


15 

MR. GOLDBERG J Judge, I called -- 

1 


16 

THE COURT; I came upstairs and I told my law clerk 

1 


17 

to tell Kenney that I can find hire but Kenney can't. 



18 

MR. GOLDBERG: I oalled one of your law clerks. 



19 

THE COURT: He did not get any message from you bythe 



20 

time I got upstairs that morning. I saw LaRosa standing with 



21 

Direnzo in front of Room 128 as I walked in the courthouse. 



22 

and he looked surprised. He said, "All right, if you want 



23 

December 10th, but I can't keep myself tied up any more." 



24 

Everybody is yelling for the man, Bronx, Brooklyn, New York, 



25 

Eastern District, Southern District. 



290Aa 


I 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


nbl6 

MR. GOLDBERG: Of course, this case, I hope Mr. 
Schreiber relayed to your law clerks that was scheduled 
for four to six weeks. 

THE COURT: That is not what Judge Knapp tells me. 
Judge Knapp told me in the lunchroom last week that you know 
the end of July that this case was scheduled to start in 
October and would go to January. 

MR. GOLDBERG: That is — you know, you put me in 
a terrible position. 

THE COURT: I have to, because you are making 
statements that are contrary to what a colleague of mine 
says . 

MR. G0IJ)BERG: The case is scheduled for four to 
six weeks. The prosecutor said that. Now, that's It. I was 
there. Somebody else says anything to the contrary, I told you 
Taut. .night, when I had a disagreement with Mr. Kenney, I was 
man enough to say he • is probably right, because I have just 
come up from the courtroom, and I wasn't thinking that clearly. 

But Mr. Schreiber said four to six weeks, and that is 
it, and I v.-nldn't care, your Honor, moat respectfully, if the 
i#hole courthouse lined up. That Is what Mr. Schreiber said. 
rHE COURT: I am sorry; you say that to me, .nd Somebody else says 
icmething different. Last night you told me that the U. S. 
attorney said he'd be through next Friday, the 30th; and I 
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% 

promptly called him up. He said December 10th. 


3 

I am not going to chase both of you around, and 


4 

it t!*! not my job to do so. 


5 

MR. GOLDBERG: I told you Friday the prosecutor said 


6 

another two weeks he would be through. 

■ 

7 

THE roiTRT: That is November 3Rth. 

1 

8 

MR. GOLDBERG: Yes. 


9 

THE COURT: He told me laat night, twenty minutes 


10 

after I spoke to you, that the date is December 10th. 


11 

MR. GOLDBERG; I spoke to him Friday. 


12 

THE COURT: All I am telling you is I am not going to 


13 

spend my time finding out whether you are telling the truth 

1 

14 

or Mr. Schreiber is telling the truth or Judge Knapp is 

! 

i 

15 

telling the truth. All I know is I can't take the chance that 

' 

16 

anybody can be wrong. 


17 

I have adjourned this case several times. 


18 

The original date was September 10th. You came into the case. 


19 

and you asked to have it so you could come into the case, so 


20 

we obliged you. 


21 

MR. GOLDBERG: Right. 

I 

1 

22 

THE COURT: Then you knew on September 4th that you 

1 

1 

23 

had this problem regarding your client; I think it was August 

1 

24 

3l8t, rather, that you knew of it. YOu sent momm motion 

i 

1 

26 

papers which I received on September 6th. 

1 

( 

t 


The trial was supposed to start, at that point, 1 

1 

1 

1 

1 


26 


?90f,a 


mblB 


think, on the 17th. So we appointed a doctor to examine him. 
In fact, since I was leaving that aftei-noon for the Judicial 
Conference, I had to get hold of Judge Duffy and alert him tha 
the order would come up, so we could get the doctor appointed 
quickly, and possibly not have to move this case over. 

Then you waited until September 12th at which time 
you called and you eald you wanted to see Abrahameh^s r«|£>rt, 
and perhaps you wanted your own doctor. That was, of course, 

a week after you had sent in the motion papers, so we appointed 
your doctor. 

II Now we get reports from both Kenney and Nathanson 

on the dates set for trial, and it is perfectly obvious that 

•X'X 

because of the lack of definiteness in their report, because 
they both indicate they think the defendant is competent 
to stand trial, still they feel that perhaps there ought to 
be more time. So we sand the defendant to Springfield for a 
thorough examination, and Oirenso is told to keep himself 
free. The lawyer who represents Rippy says he has a case, 
a murder case in the Bronx ready for trial for some time. 

I tell him he has to keep himself free, but I carit 
hold him too free because he had to actually go to trial. We 
move it over to December lOth now, so he is free and 

Direnso is free, but I can't keep rearranging trial dates — 
Impossible. 
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So if you can't represent him — and now, Mr. 
McCluskey, 1 am addressing you — I have not seen the 
written report from Springfield yet, but they claim that you 
are prefectly sane to stand trial, and that you are a 
malingerer -- that is what I understand is in the report. 

MR. GOLDBERG: But the defendant presses for a hear- 
ing to confront the report. 

THE COURT: I will accept that motion. I will deny 
it, and I will deny it on the basis that Dr. Portnow, your 
psychiatrist /ippointed to examine the defendant at his request, 
I indicated originally that he didn't think he was, but he 
thought he needed a little more time; and that further tests 
should be run. 

Those tests have now been run and confirmed by 
Springfield, so we have Or. Abrahamsen, Dr. Portnow, and 
Springfield in agreement. There is no need for a hearing. 

The record is clear. 

MR. GOLDBERG: your Honor, you had discussed last 
night thepossibility of perhaps trying this January 14th. 

Have you abar. u r-d that? 

THE crjRT: I can't do it because I am not going to 

chase Direnzo any more. I can't find the man. YOu can't find 
Kenney 

him. can't find him. He sends him talsgrans. 

I have to tell him I am going to send marshals 
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after him. 

MR. GOLDBERG: Judge, I called him at his home the 
night I left your courtroom, and I said, "Mike, I am calling 
you to tell you if you don't want to get in custody, call 
Judge Metzner the next morning." 

That morning at 9:30 I spoke to one of your law 
clerks and told him of that, and 1 said, "Judge Metzner will 
be getting a call from Mr. Direnzo." I have done all I can. 

I called and spoke to Mr. Direnzo at his home. 

THE COURT; But you haven’t got him before. 

MR. GOLDBERG: That is true. I didn't call him at 
home. I only called him at the office. 

THE COURT: That is my point, Mr. Goldberg. 

YOU don't move properly. You know on Augu.t 31.t the problen. 
with the defendant. I don't got motion papers until 
September 6th. The trial is ooming up. You don't move 
expeditiously knowing thle trlel is caning. 

MB. GOLDBEBG: I thought I moved — I was proud of 
how fast I moved. August 31st is a Friday. 1 moved on 
what day, your Honor? 

THE COURT: September 6th I received your papers. 

MR. GOLDBERG: You mean the — I saw him on 

August 31st and I didn't move till the 6th? 

THE COURT: That is when I got the papers, and they 
were sent through the mail. They could have been hand deliver- 
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just as eaily. y^u 

and T vouia hve Infonnea Mr. Kann.y to gat a psychiatrist 

iimnedlately, but it dragged and dragged. Then on the 6th 

you made the motions. On the 12th you then for the first time 
want y)ur own psychiatrist. 

™. GOLDBERG: Well, the family had asked, l was 
satisfied to have the Oourt appoint an independent doctor 
as its expert. It was when the f«„lly galled at night to say 
that they wanted their own doctor appointed. 

I was content to rely on the report of any doctor 
that this court chose, as opposed to the prosecutor, and I 

rstood you chose a doctor that would have been all right 
with me, but the family asked me, it wasn't my idea. 

On the other hand, as an advocate, I must honor any 
lawful or ethical request of the family, 

THE COURT: 1 granted it. 

MR. GOLDBERG: And you granted it. 

THE COURT: All right, but we are now down to the 
end of pushing it off. 

MR. GOLDBERG: Let me say this to your Honor: This 
is the first time I have been in a situation with so „.„y p„b- 
ems and inconvenience. c.u.«l to the Court and to government 
punsel. It's true, t want you to know I am not horsing around, 
am down there in 110 every day. The que.tlon la, if l 
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spoke to Direnzo tonight — 


THE COURT: I can't ask Direnzo or any other Court 
in the city to keep him free any more. I can't ask Hafetz 
or any other court in the city to keep him free any more. I 
can't do it. We have done it now twice, and this is the 
end of it. I just can't do it. I went through this in the 
Posner case. I made cal 1 b to judges, and all I got was abuse 
from the Court of Appeals. "Go try him," they said, " don't 


wai t . " 


And the case clearly says that you have no right to 


take a case which will prevent its being tried. It's simple. 

MR. GOLDBERG: Judge, when I took it, I want to tell 
you something, I ceune to court on the 17th and I had my whole 
opening statement all typed out; I was ready to go. 

I thought that Portnow had not supported — I thought 
we were going to trial. I had the whole opening statement. 

THE COURT: You didn't think that I could possibly 
take a plea from your client with the Abrahamsen and Portnow 
reports in the shape they were in and not be inviting a 2255 
six months later? 

MR. GOLDBERG: I have no quarrel with what the Court 
did. I thought you were going to hold — in fact, the min- 
utes will show I said perhaps you should hold a hearing; and 
then, heulyou denied my claim, the plea would have been taken. 
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the COURT: I couldn't hold a hearing, and the 
record will show that I did say the reports would ir.Aicz.t-. 

that if they took the ntand, they would say they needed 
irore time. 

MR. GOLDBERG; I see. I have no quarrel with what 
the court did, hut I did say, i rsgl.ter.d, 1 as, quite sure, 
even to the prosecutor, that I was surprised that he was 
sent to Springfield. I had my opening statement prepared. 

I v/as ready on the 17th. 

So when you say I took a case that I couldn't try, 
it's true I couldrtt try it on the 10th, but I could have 
tried it on the 17th. 

THE COURT; You could, but now, when your client was 
sent to Springfield, you must have known he'd be back in a 
month or so, and we were pushing this case for trial. 

At that point, we come back to whet I said the other 
day: you had an obligation to tell me September 17th that 
you would not be free to try this case in January. 

MR. GOLDBEPGi Your Honor, if i could show you a 
record reference where he said four to six weeks and the trial 
will start October 17th — I thought toward the middle or 
latter part of December 1 would be free. Mr. Kenney at that 
point was taking about a five-day trial, and it would have 
been easily slipped in. 
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THE COURT: All I can tell you is what Judge 
told me. I can't go behind it, I am sorry, 

MR. GOLDBERG: I don't bleune you. 

THE COURT: I don't know if you are going to be free 
Mr. 

now because now/Schreiber tells me, twenty minutes after you 

tell me the date is November 30th, he now tells me December 
10th. 

MR. GOLDBERG: He may have other things up his sleeve. 

THE COURT: I don't care but I can't — 

MR. GOLDBERG: He may have additional proof. 

THE COURT; But don't you understand, I can't sit 

I 

, around worrying about whether you are correct in your estimatei 
or he is correct in his estimates? I have the assistant 
who has other work to do. 1 am loaded up to my eeurs right 
now, scheduled through the and of May, and I have Direnso, ' 
whom everybody is calling for, who is in court every day, and 
the same vith -jiafetl*^ I just can't do it any more. 

MR. GOLDBfliQ: All I want your Honor to know is 
the statement I t.ook the case knowing I couldn't try it is 
true only with respect to September 10th, but your Honor 
favored me with an adjournment. I was ready on September 17th. 

THE COURT: But once after that you weren't ready. 

MR. GOLDBERG: Until October 17th I was free, 
your Honor. 


I 
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the COURT: How could I do that whan the man had 

3 to ,o out and be examined by doctors administering testa 

4 that your own doctor said had to be administered, in order 

5 to get a definitive conclusion as to Mr. McCluskey-s ability 

6 stand trial? That has now been resolved. Mr. Mccluskey 

7 IS able to stand trial. There is the Springfield report. 

8 There is Dr. Abrahamsen’s renort anrf 

re-nort, and there is a report of 

9 your psychiatrist. Dr. Portnow. 

“ ’'’'® ‘hot- That 1. now taker 

„ care of. we will have to proceed on December loth. 

12 Mr. Hcciuskey, that mean, you are ,olng to have to 

13 get yourael, another lawyer, you 

14 family, j aaaume, Mr. Goldberg? 

15 MR. nOLDBERG: Yes. 

COURT: I gather 

garner they hired you. That is what you 

17 Indicated to me when you originally cane in. 

18 MR. GOLDBERG, That is right. 

9 

« - get in touch With the family and report to me tomorrow 

:l ’»et they aay. 

d 'i-elf a lawyer, and alnce the f.„ii, brought you In. I aaaume 

3 he f^aliy will have to bring the aubatltut. attorney In. 

4 MR. GOLDBERG: The f«„lly didn't pay. I „„n the 

5 ■ a^lly may not h« the funda. l will get back to you, becaua. 
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they didn't have the funds for the entire fee. on the other 
hand, what was paid to me will not be returned. 


THE COURT: Hopper was in the case. He was retained 


privately. 


Honor 


MR. GOLDBERG: That is true, but money runs out, your 


THE COURT: I don't know who hired him, but there 


is somebody doing the work of hiring here. If they can't hire 
an attorney, he can file the affidavit and I will appoint 
one for him, but the case is going forward December 10th, 
and you tell that to the family, and they must get an<^her 
lawyer and get him immediately, and December 10th is the date. 

HR. GOLDBERG: My obligaticn, I will call the 
family and tell them what your Honor said. I don't want 
to to be construed I am just deferring to your Honor's ruling, 
as I must, but I feel very strongly that this deprive the 
defendant of his right to counsel o? his own choosing. 


came in . 


THE COURT: YOu told me that laet August when you 


MR. GOL^n\'~ ; Your Honor, these unfortunate circum- 


stances I feel that we could make — 

THE COURT; I had Mr. Edelbaun and three or four 
others, and I deferred, and I was chastised. 

MR. GOLDBERG: But we can't be held responsible. 
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I don't know what happened. You put me on an unfavorable 
ground to argue; I don't know what the situation was there. 
Perhaps the lawyers didn't consent or the clients didn't 
waive. T don't know what happened in Rosner . 

THE COURT; I was all set to go , but they were all 
tied up from March until November, and the court saf‘*.,"If 
you can't try the case in a reasonable time, too bad, get 
another lawyer." Now, there has been a reasonable time here. 

MR. GOLDBERG: Suppose theprosecutor is finished 

by December 10th and I am available December 13th or 14th. 

THE COURT; I can't take the chance. I can't take 
the chance waiting for whether you are going to be free or 
not. I can't get to the lawyers. I have other cases to 
try that I must schedule. I can't run the cnlendar for 
your benefit. 

MR. GOLDBERG: The result then is that a man who 
faces a mandatory life sentence doesn't have counsel of his 
own choosing. I am not asking you to do this in an ordinary 
case, but this is an exceptional situation. 

THE COURT; Any man who faces going to jail loses 
liberty. If it's ten years or fifteen years under 
the narcotics acts, why not — 

MR. GOLDBERG; That la quite serious, but mandatory 


25 


life is perhaps the worst crime. 




nih2S 


THE COURT: I am sorry, I can't sit around juggling 


between a lot of lawyers and a lot of 


cases . 


MR. COLDBERC: Is there anything that can be done 
toget us an early January date, your Honor? 

MR. KENNEY: Your Honor, if I may -- 


MR. GOLDBERG: If the government doesn't want it. 


then -- 


MR. KENNEY: I think it's been lost sight of that the 
delay here, we believe the report from Springfield will fur- 
ther emphasize, was caused by the defendant faking. This 
delay is caused — we didn't go to trial September 17th or 
shortly thereafter because this defendant, as we have every 
reason to believe the doctors' report from Springfield will 
support, was pretending to have a mental ailment that he 
did not have; and I just think that Mr. Goldberg's argument 
loses track of that when he says this man is not having 
the counsel of his choice. 

MR. GOLDBERG: I will let that — I am in no posi- 
tion to say whether he is faking or not. I just registered 
to your Honor my feeling that today the defendant doesn't 
speak to me, and yesterday, when I went to see the defendant, 
he doesn't talk to me, and if he is faking, he's dug himself 
his own grave. If he is not faking, he is sick. I have no 
way of knowing except what Mr. Kenney says, but 1 want your 
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2 

Honor to know that you have criticized unjustly about n\y 


3 

trial schedule, and I have tried to answer you with respect 


4 

to that. The defendant's faking is certainly not chargeable 


5 

to me. T was prepared ton the 17th, and I wish, if he were 


6 

faking — 


7 

THE COURT: On your point, there are two phases. 


8 

In the first, I tried to accommodate you even though 1 


9 

wanted to try this case in the Summer. Mr. Kennay knows that. 


10 

MR. GOLDBERG: That's right. 


11 

THE COURT: My schedula was clear. I wanted to 


12 

try this in the summer. Then we went over to Saptambar, so 


13 

then we fixed a date agreeable to you. Than we gat Hafatz 


14 

with a murder trial which we told him to gat rid of, while the 


15 

defendant was out having his examination, so that he would 


16 

be free again. That has now occurred although It could not 


17 

be done by the 26th. He is actually on trial. 


18 

To gat Diranzo ia out of thla world, and I am not 


19 

going to chase Direnzo all over the lot, and I am not going 


20 

to keep bringing him in hare peraonally to make aura that 


21 

he is free, and I am not going to answer entreaties from 


22 

Other courts saying they want this man, and ha keeps telling 


23 

them, "I am on trial before Judge Metznar; I have an actual 


24 

engagement.” I am not going to do that. I can't do that. 



25 


MR. c;OLDBERG: T can vary aaaily gat hold of Dlranso. 




mb3n 

THE COURT: It hasn't been true in the past, . 

Goldberg . 

MR. GOLDBERG: I called hin that night. I told you 
I would, and your law clerks had a call from me at 9:40, 

9:35. 

THE COURT: He comes in and says he is busy in other 
places. I am not going to do it. I can't just keep doing thj 

MR. GOLDBERG: If we had a January date, would that 
be agreeable to the Court? 

THE COURT : I won ' t rely on Mr . Schreiber . 

MR. GOLDBERG: January, I said, your HCnor. 

THE COURT: The only time I could try it in January 
would be January 2nd, 3rd. 

MR. GOLDBERG: That would be fine, if it's agreeable 
to the government. 

THE COURT: If you can bring Mr. Schreiber and Mr. 
Hafetz and Mr. Dleenzo in here this afternoon, and tell me 
that that is all right with then and their olienta, espeeially 
Direnzo, because you have a six-month rule, do you not? 

MR. KENNEY: That is correct. 

MR. GOLDBERG: I don't know that I oould do it 
this afternoon. 

THE COURT: I can't fool around any more. I want 
a lawyer for him in a hurry. I am not going to waste time 
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trying to reschedule it in and finally come to a concluaxo*. 
a week from now that we can’t do it, and you say, "Well, 
now the time is too short to get him a new lawyer." 

MR. GOLDBERG: Your Honor, I will start the ball 
rolling today on new counsel. I will tell the family over 
my objection the record is clear — I am only deferring 
to your Honor's ruling. 

THE COURT: That's right. 

MR. GOLDBERG: But I strongly object to it, or 
except to it, or whatever the language is; but I will get 
the ball rolling this afternoon by calling Mrs. McCluskey. 

THE COURT: That's right. 


MR. GOLDBERG: So you will know that as of this 


morning -- 

THE COURT: You let me know tomorrow and tell her I 
must know tomorrow if she is getting new counsel for trial 
on December 10th or not; and if she is not getting one be- 
cause they don't have the funds, let them sign an affidavit. 

I want to appoint a lawyer tomorrow. I don't want 
to wait till next week. 

MR. GOLDBERG: I will call up Mrs. McCluskey, and I 
will call Direnso tonight, and I will try to reach Rafets 

tonight, and I will have a report tomorrow for the law clerks 
at 9:30. 
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UNITED STATES OF AMERICA 


3 

V. 73 Cr. 855 


4 

VINCENT MC CLUSKEY, et. al. 


5 

6 

November 27, 1973. 


7 

nefore: HON. CHARLES M. MET7NER, District Judge. 


8 

Appearances: vTohn J. Kenney, Esq., for the Covernmen 

t. 

9 

Edward Panzer, Esq., for the Defendant. 


10 



11 

THE CLERK: U.S. against McCluskey, et. al . (lovern- 


12 

mont ready? 


13 

MR. KENNEY: Covernment ready. 


14 

THE CLERK: Attorney for defendant McCluskey ready? 


15 

MR. PANZE®: Your Honor, Mr. McCluskey is here. 


16 

I am prepared to represent him, if your Honor will acsign me. 


17 

and then I will confer further with him and advise your Honor. 


18 

I understand this case is set down for trial for 


19 

December 10th. 


20 

THE COURT: I want to make the record perfectly clear 


21 

as to what went on here. On Tuesday, November 20th, 


22 

Mr. McCluskey app^^ared in the courtroom with his attorney. 


23 

Mr. Goldberg. I had several conferences with Mr. Goldberg prior 


24 

f 

to that date in which I cleaply indicated this case could 


25 

not be put off any longer to satisfy his other trial 
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commitments, and that I would hcwe to go forward on 
December 10th. His trial commitment, it turns out, Ww.^, 
according to Judge Knapp, known to him last July, at which 
time, Judge Knapp informs me, everybody in the trial that was 
to take place before him knew the case would start in the 
middle of October and go to January of next year. 

Consequently, when Mr. McClusky returned from 
Springfield last week, I had him in immediately upon his 
return, along with Mr. Goldberg, to clarify what the 
condition was. 

At that time, Mr. Goldberg indicated he thought 
the case before Judge Knapp would be over November 30th. 
However, when I spoke to the assistant United States Attorney 
in that case, he informed me that the matter would continue 
at least until December 10th before the defense even started. 

I should mention at this point that further delay 
is obvious in that case because one of the defendants had a 
heart attack, and the case now has been adjourned. I don't 
know when it is going to be picked up. 

In any event, it shows the complete unavailability 

of Mr. Goldberg to try this matter. . , 

■< 

1 cannot put the matter over any more. We have 
adjourned it several times, once specifically at Mr. Goldbex’g' 


request back in September, and the second time, of course. 
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to permit Mr. McCluskey to be examined by the doctors at 
S pringfield. However, even upon his return, Mr. Goldberg 
was not prepared to proceed, but December 10th is the trial 
date, and I have been Informed by Mr. Goldberg <that Mr. 
McCluskey 's family and Mr. McCluskey did not have the money 
to hire an attorney. 

MR. Goldberg was asked to come hero today but he 
informed my chambers this morning that he was taking his 
mother to the hospital and couldn't be here. 

The reason I have asked you here, Mr. Panzer, along 
with Mr. McCluskey, was to make it absolutely crystal clear 

|! 

that, A, I wish a statement on the appropriate form from the 
defendant as to his condition; and B, that I will appoint you 
to represent him; and C, that the trial will go forward on 
December 10th without any adjournment, and that you have the 
time to prepare the defense in this case. 

That includes Mr. Goldberg's active cooperation, 
and that should be mad gserfectly clear to him. He, in fact, 
succeeded some other la%iryer who was in the case. 

On that basis, Mr. Panser, are you ready to proceed 
to represent Mr. McCluskey on the trial on December lOth? 

MR. PANZER: I will be ready. The only question I 
wanted to ask your Honor was, I was told that that case would 
take only a week to try. 
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THE COURT: Maybe six days. ^ 

MR. PANZER: My only problem is that I have sclidJluZ-J ' 

I 

a trial on the 17th with Judge Motley, and 1 wouldn't want I 

this to interfere with that. I 

THE COURT: You may have a day interference, but I am 
sure, with the importance of this case, Judge Motley would 
give you a day or so. 

MR. PANZER: With that understanding, your Honor, 1 
would be prepared -- 

i 

THE COURT: I can't control it. Mr. Kenney repre- 
sents that the goverrunent ' s case will take three days. I 

t , 

don't know what your client is going to do. I understand that 

there are some discussions betwen your to-be client and the i 

I 

government regarding a disposition, but that you will have to [ 

familiarize yourself with when you speak to the client now. | 

What I will do, Mr. Panzer, I will appoint you now, 
and ask you to please submit to me the affidavit of 
indigency. I am following this procedure on Mr. Goldberg's 
representation to my chambers that the family of Mr. McCluskey ' 
hasn't any money to hire a new lawyer, and that Mr. MoCluskey 
knows and understands that the Court will appoint someone to 
represent him, and that such procedure is agreeable to him. | 

Is that correct, Mr. McCluskey? 

I 

THE DEPENDANT: Yes, sir. | 

i 

I 

* I 
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MR. PANZER: Your Honor, I will confer with Mr, 
McCluskey, and I will submit the appropriate affidavit for 
your Honor. 

THE COURT: All right. I want to make it clear that I 
tried to have this substitution arranged last Tuesday. It was 
put over to Wednesday, and then it was put over again because 
of conferences that were taking place between Mr. McCluskey 
and Mr. Kenney; but I just can't wait any longer, because if 
we do, then we are going to be met with a plea that there is 
not enough time to prepare, and of course, there will be no 
further adjournments of this matter. 

MR. PANZER: Very well, your Honor. 

- 0 - 0 - 
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Sha advised me that she had retained originally 
an attorney by the name of Mr. Goldberg, Jay Goldberg, 
and had paid him a substantial fee, and that some time last 
week he was relieved and another attorney was appointed 
by the Court. She discussed the matter with her husband, 
and she felt that he didn't feel that he was being repre- 
sented, and she asked that we talk to her husband, with the 
possibility of being retained. 

I told her that I would apprise the Court of 
the state of affairs and request the Court to speak with 
her husband, the defendant, and with the other attorney, 
to see if we can or should be retained by him. 

THE COURT: That is perfectly all right with 

me, but there is one thing you must understand. The case 
is going bo trial next M^ynday. Now I have made that 
perfectly clear aJJL along now, and I will not allow last 

minute suhetltuttons of ‘ attorneys to prevent the trial of this 
case. 


MR. HhRTIN: Well — 

THE COURT: There are other defendants 

involved, and they have been in jail since June. 

MR. MARTIN: It is up to your Honor, of ooiirse. 
But I have nothing — as I said we first disouseed the oeee 
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on Friday. We haven't spoken to the defendant yet. 

And I told her the only t-ing I could do, she felt 
he needs help in representation. I tc id her the only 
thing I could do is to approach the Court, explain the situ- 
ation to the Court, and request permission to speak to 
Mr. McCluskey, to the present attorney and possibly make some 
arrangements for representation, whether we can, whether it 
would be compatible with the defendant, whether we'd be in 
a position to try it — 

THE COURT: I am perfectly willing to allow you 
to confer with the defendant, and if he wishes to engage you, 
I will vacate the appointment of Mr. Panzer, obviously. 

BuL the one thing I want to say is, this trial will not be 
adjourned. And unless you are ready to go to trial next 
Monday, then I can't allow the representation. 

MR. MARTIN; I haven't looked at the file or spoken 
to the defendants. I don't even know what is involved. 

I haven't even read the indictment. 

THE COURT: Well, he is charged with murder. 

MR. MARTIN: I %fould like to at least read that 

during the course of the day and then perhaps be in a 
position to know — 

THE COURT: Do anything you want. 


25 


MR. MARTIN: 


Could we do this, if your Honor 
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please, could we speak with the defendant and the previous 
attorney? 

THE COURT; Mr. Goldberg is the fellow you want 
to talk to, not Panzer. 

MR. MARTIN: I spoke to him on Friday and there was 
some question as to whether or not the file would be made 
readily available. 

I presume that it will be. 

THE COURT; It had better be. 

MR. MARTIN: I mean without the necesaity of 
having Mr. and Mrs. McCluakey sign papers and release - 

THE COURT; I don't know, if you have any problem 
with that, we will bring Goldberg in here. I am not going 
through that nonsense . 

MR. MARTIN: We'd like to look at the file. By 

the and of the day I'd know whether I'd be in a position 
to be retained, if that would be satisfactory to the Court. 

THE COURT; All I am telling you is, if you wish to 
come into this case, and the NoCluskeys want you to oome 
in, that is perfectly all right with me, but you muet 
be ready to go to trial Monday. Do you understand that? 

MR. MARTIN; Well, if your Honor please, I under- 
stand what your Honor is saying, but I %rauldn't be in a 
position to answer you until I have consulted with these 
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people at the end of the day. 


THE COURT: I am telling you now, if you are going 
to come back and tell roe you cannot go to trial on Monday, 

I will rot allow the eubetitution. Have I made that clear? 


MR. MARTIN: 


Tliat is up to your Honor. 


THE COURT; Don't tell roe it is up to me. 

I am telling you now, if jou can't go to trial on Monday, i wMl 
now allow the substitution. Now I started on this sub- 
stitution two weeks ago to avoid exactly what is happening 
here now. I did not want to be mot at the last moment with 
another change of attorneys. 

Now Mr. Kenney knows that. Is that right, 

Mr. Kenney? 

MR. KENNEY: That is correct, your Honor. 

THE COURT: Now I have had Ooldberg in here, I havi 

had Panzer in here, and everybody was set to go. Now you 
come in a week later, and I am just telling you that if you wi 

to take this case, it has to be on the understanding that 

you must go to trial on Monday. Now if you feel you cannot 
be prepared by Monday to go to trial, after you have spoken 

to the defendant, and read the file, I will not allow the 

substitution. Now is that clear? 

THE COURT: Well, I oould let your Honor know at 
the end of the day after I have spoken to the client. 
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Tii£) COURT: I merely say, do you understand 
what 1 am saying to you? 

MR. MARTIN: Yes, and I would like to assure 
xour Honor that I am not down here this morning for purposes 
of delaying this trial. 

THK COURT: I am not even suggesting that, Mr. 
Martin. I just want you to understand what my position Is In 
the case. 

MR. MARTIN: I can undt:;rstand your Honor's 
position but I want to be clear that I am not here 

THE COURT: Mr. Martin, Mr. Martla. 1 am only ask- 
ing for a yes or no answer, not a speech. Do you under- 
stand what I have said. 

MR. MARTIN: I understand what your Honor has said. 

THE COURT: Thank you. All right. When you are 
ready to come back, notify my chambers; I will be available 
tomorrow morning at 10 o'clock. 

MR. MARTIN: Thank you. 

MR. KENNBY: If I may, your Honor, I told Nr. Martin 
that both Mr. Goldberg and Mr. Panswer, to my underiNadinff , 
are here In the courthouse today. 

In addition, we will have Mr. Vincent McCluskey 
brought from Nest Street to the courthouse so he will be here 


this afternoon 
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THE COURT: Bring him here as quickly as you can 
so Mr. Martin may confer with him, and get hold of Gold- 
whom I think is before Judge Knapp. 


MR. KENNEY: 


That is correct. 


THE COURT; And arrange for Mr. Martin to apeak 
to him here in the courthouse as quickly as possible. 

Thank you. I don't think — has Mr. Panzer been in the 

t vd'- ' 0 vV'V' ' 

matter? Maybe you'd Jof you 

can, but it is more 

Mr. Goldberg. 


MR. KENNEY: Yes> 

THE COURT: (Continuing) Than it is to Mr. 

Panzer, because Mr. Panzer is the court appointed attorney — 
and incidentally, appointed on the representation that 
tne family couldn't afford to hire counsel. All right. 

MR. MARTIN : Thank you, your Honor. 
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(Case called.) 

THli COURT: Is the Government ready? 

MR. KENNEY: Government is ready. 

THE COURT: Is defendant Carroll ready? 

MR. MARTIN: If your Honor pleases, may I address 


the Court? 

THE COURT: Yes. 

MR. MARTIN: If your Honor pleases, Mr. Direnzo recent" 
ly suffered another heart seizure. 

THE COURT: Mr. Uirenzo has sent a letter to the Court 
in which he joins in all motions that you have made on Lchalf 
of the defendant Vincent McClos)<.ey. The letter will be made 
part of the record. 

MR. MARTIN: Fine. The defendant Vincent McCloskey 
is ready. 

THE CLERK: Attorney for defendant William McCloslcey? 

MR.MASCARO: Yes, your Honor. May I address the 

Court, your Honor? 

THE COURT: Yes. 

MR. MASCARO: My name is Louis F. Mascaro. I am an 
attorney from 38 New Street in Huntington, Long Island. 

I have recently been consented to by Mr. Hopper and by the 
defendant William McClositey to appear in the place and stead ' 
• Hopper at all stages of the proceeding from this 
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TIIL COURT: And Mr. Uirenzo, on behalf of the defea^a*. 
Carroll, by virtue of the letter to whicii 1 have just 
referred in which he joins in all motions made by Mr. 


Martin . 


I see no reason to have argument on the motions. Mr. 
Martin's motion runs about nineteen pages. I have read it 
all, and everything that he refers to in the motion papers 
is already in the record. It is merely a compendium of what 
already appears in the record, and there is no point in having 
additional oral argument on it. 

I received no papers fron. the Government, Mr. Kenney. 

MR. KbiJiJbY : That's correct, YOur Honor. We obviously 
oppose the motion. We didn't actually receive the papers 
on the 23rd. I did not receive them until the morning of tlie 
2'lth. 1 was unable to respond. 

However, there are just one or two things we would 
like to note for the record, if we may. 

THE COURT: You may. 

MR. KENNEY: The first is that the reguests 

THE COURT: Pardon me. Before you proceed, the motion 
papers I have are copies. Does the court record have 
the originals? 

(Papers handed to the Court.) 

THE COURT: All right. 


s 
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DEFENDANT CARROLL; I object to it, your Hoxiot . 

THE COURT: Objection is overruled. You have had a wnoxu 
month to do this, Mr. Carroll. 

DEFENDANT CARROLL: No, sir. 

THE COURT: Mr. Martin's motion I will make certain 
references to. On page 1 he says the indictment lists 
as overt acts three inoccuous meetings and no criminal 
activities per se. 

As I pointed out at the time of the charge, the law is 
perfectly clear that the overt acts need not be criminal 
acts per se, but can be as innocent as making a telephone 
call. I 


Mr . Kenney has answered the charge concerning the 
failure to charge the jury regarding the Issser charge 
of murder in the second degree. 

There is a statement on page 5 of Mr. Martin's affi- 
davit which reads, "when Mr. Goldberg was retained as 
attorney of record, Mr. Hopper continued to function for 
the defendant as co-counsel." 

The record will show on August 6th Mr. Goldberg informed 
the Court that Mr. McCloskey wantedhim — meaning Mr. 

Goldberg — substituted for Hopper, but the trial would have 
to be adjourned for one week for him to be available 
to try it. 
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Mr. Goldberg was instructed to get.'permission from 
all defendants and their counsel, before filing the order 
of substitution. 

On August 7th, the following day, the transcript will 
show that Mr. Goldberg submitted the order of substitution 
which I signed that day. It granted the defendant Vincent 
McCloskey's application, "to have substituted as his 
attorney of record Jay Goldberg, Esq., in place and 
stead of Donald Hopper." 

That would indicate that Mr. Goldberg superseded Mr. 

Hopper at Mr. McCloskey's request, not to add as co-counsel. 

Finally, I should say the record will show that 
pursuant to the aqreement, the trial was adjourned for 
another week so that Mr. Goldberg would be free to carry 
out the substitution that Mr. McGloskey desired. 

On page G of Mr. Martin's affidavit, he states as 
follows: "The record shows threats by the Court to 

summarily summon the attorney for the defendant before it 
by the U.S. marshals despite the fact that the attorney was 
actively engaged on trial before Judge Knapp in this same 
courthouse . " 

I think' Mr .Martin is under a misapprehension. He is 
referring to the conference of Noveml>ar 13th, of which there 
is a transcript in the record, and 1 made a comment about 
sending a marshal for Mr. Uirenzo, not for Mr. Goldberg, 
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because Mr. Direnzo had failed to return the phone calls 
made by my office to his office. 

Mr. Goldberg was present because he was in this courthouse 
on a trial before Judge Knapp. 

At the bottom of page 6, Mr. Martin states in his affi- 
davit, and I quote; "The Court rejected an offer to try the 
case in January by Mr. Goldberg. Instead, the Court said 
it was going to proceed on December lOtli and specifically 
instructed Mr. Goldberg to tell the defendant's family that 
they must obtain new counsel . " 

What happened there was that Mr. Goldberg said he 
could try the case in January, and I agreed that 1 would try 
the case in the beginning of January. 

I even went to the extent of conferring with Judge 
Frankel to switch my assignment for the first two weeks 
of January, whicli was in Part 1, to sit in Part 1 in December, 
and he would take my January assignment so that I would be 
free to try the case then. 

The reason it wasn't followed through was that Mr. 
Goldberg was unable to guarantee that he could try the case 
in January. It turned out that I spoke to Judge Knapp, 
before whom Mr. Goldberg was then appearing, and I think 
this appears in the record also, and one of the defendants 
in Judge Knapp's trial had suffered a heart attack, and it 
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lookeu as though that trial would go on into February, so 
the case never could have been tried in January, and that 
is why the adjournment wasn't granted. 

On the top of page 7, Mr. Martin says, referring to 
the substitution of Mr. Panzer, and I quote, "Actually, 
the defendant and his family did not know and had not even 
heard of Mr. Panzer. The Court then appointed Mr. Panzer to 
represent the defendant, Mr. McCloskey, and indicated he 
would represent tlie defendant without any cost to charge the 
defendant or to Jiis family even though the defendant already 
expended $20,000 in legal fees and was in a position to 
hire paid counsel of his own clioosing." 

I, of course, had no idea of what moneys had been 
paid by the defendant Vincent McCloskey 's family toward 
legal fees. It never was brought to the attention of the 
Court. What actually did happen was that on November 20th, 
and the transcript shows this, Mr. Goldberg said that tlie 
McCloskey family did not have funds to pay for an attorney. 

On November 27th, Mr. Panzer was instructed to file an 
affidavit of indigency because Mr. Goldberg had informed the 
Court in chamljers that Mr. McCloskey 's family didn't have 
any money to hire new counsel . 

Mr. McCloskey said on the record that it was 
right with him to appoint this counsel, Mr. Panzer. That is 
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at page 35 of the record, Mr. Martin. 

The substitution, however, was put off because Mr. 
Goldberg informed the Court of the discussions between 
his client and the United States Attorney regarding a plea. 

On page 9, there is reference to the motions made by 
Mr. Martin which he says were returnable on oecember 10th, 
and which I advanced to Saturday morning, December 8th. 

The reason I advanced the liearing on the motions was 
that the trial was scheduled to go forward on Uecmeber 10th, 
and I thought Mr. Martin should know of my decisions on his 
motions before that trial started, and that was the reason 
the argument took place on December 8th. 

Mr. Martin indicates that his staff work was 
interfered with, and I don't know whether he is indicating 
that he was a single practitioner in tliis case or not, 
but the record is perfectly clear that he had co-counsel by 
the mame of Mr. Cary who appeared in this court and appeared 
in my chambers with him at the time of the argument on the 
motions, and Mr. Martin indicated to the Court on December 
8th that another attorney was working all the time in the 
library, so 1 gather there were two other attorneys aiding 
Mr. Martin in this trial. 

1 think that a reading of the motions that were made 


and argued on December 8th would indicate that there was 
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really a great deal of material in those motions that was 

really unnecessary, motions having been previously made 
by Mr . Goldberg . 

On page 10, Mr. Martin says, "The Court told counsel 
during the course of the trial that it would not permit wide 
cross examination by each counsel, but expected there 
would be very little overlapping by counsel, and that if one 
attorney covered one portion of the case, then it expected 
the other attorneys would not cover tiie same portions of 
the case." 

Now, it is true that 1 told counsel that I would not 
allow duplicative cross examination, and that they should 
agree among themselves who would carry the burden. The 
record is perfectly clear that counsel did confer as to who 
would carry the burden, because in many instances Mr. 

Direnzo, who under the rules would be the first one to 
cross examine, deferred to you, Mr. Martin, to carry the 
laboring oar on the original cross examination; so at no time 
were you limited in your cross examination. 

It is possible that Mr. Uirenzo or Mr. Hopper would 
be limited if they tried to ask the same questions, but you 
were completely free, because you carried the laboring oar 
on many of the defendants; so the ruling the Court made about 
not permitting overlapping of cross examination never applied 
to you or to your defendant. 
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The rest of the 19 payes I don't think need any com- 
ment because I think the record is perfectly clear. I do 
find something, however, on page 18 in which Mr. Martin says, 
"One of the defendants, John Turner, was a Government 
agent cooperating with the Government prior to the arrest 
of the defendants, and who cooperated with the Government 
throughout the proceedings. lie was represented by counsel 
and his counsel was consulting with co-counsel for the other 
defendants, prejudicing their position with the possibility 
of information being leaked back to the Government." 

Mr. Martin, I assume you are referring to Mr. Kaplan, 
who was t.he attorney for Mr. Turner. what counsel did Mr. 
Kaplan confer with, you? 

MR. MARTIN: I wasn't in the case at the time. 

the COURT; Who do you refer to when you make the 
statement? 

MR. ARTIN; Well, Mr. Turner appeared with all of the 
other defendants in September, as I read the record. 

. THE COURT: For a hearing, that is all, for his 
pleading, but your statement is that Mr. Kaplan conferred 

with other counsel, and I want to know the substantiation for 
that statement. 

mr.mmtiM: well. Hr. H.f.tr, I believe, bed. . botlon, 

tend somewhere In the record in the papers Mr. Hafetr brou9ht 
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that out, and this is what I was using because Mr. 

Hafetz was present at the period of time In «?ep+-ember 

THE COURT: He was here, yes, at the time of pleading. 
MR. MARTIN: Right. 

THE COURT: That is all, but there was no conferring 
with Mr. Kaplan and co-counsel regarding the defense in this 
case, to my knowledge; unless you are more specific, I can't 
accept this, number one. 

And number two, you say prejudicing their position with 
the possibility that. Possibility isn't sufficient. 

MR. MARTIN: Mr. Hafetz raised the point some time 
back in the record. i wasn't representing -- 

THE COURT: You have had a month to find out what it 
was about. I gather that is all you *lied on. I can't 
substantiate your position. 

MR. KENNEY: Your Honor, with regard to that point, the 
Government v^iudl like to make the representation that we 
received no information either from Mr. Turner or from Mr. 
Kaplan as to what any of the other defendants or their 
counsel would or would not do in connection with the case. 

We st>oke to Mr. Kaplan and Mr. Turner only about his own 

situation, the facts of the case, and what testimony he 
would give. 
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THE COURT: On page 19, Mr. Martin 


says, and I quote. 


1 


29^7a 


mblS j^5 

"The Court erred in having read back to the jury during 
its deliberations the direct testimony of two or the 
witnesses and then certain selected extracts from the cross 
examination of the two witnesses and the redirect examina- 
tion of the same witnesses." 

This would indicate that all of the direct examination 
was read to the jury and only certain portions of the cross 
examination. That is not true, Mr. Martin. What we did was 
read to the jury what they requested in their note for 
information, and the portions that were read were picked out 
by you, Mr. Direnzo, Mr. Haifetz, and Mr. Hopper; and the 
record will so show, that I asked each one of you what 
portions dic^ou want read. 

To the extent that I overruled the portion you wanted 
read, that is in the record, but the portions that were read 
were agreed to by all counsel. 

MR. MARTIN: If your Honor please, I made many re- 

quests and this was done rather rapidly in your Honor's 
chcimbers . 

THE COURT: That was done for over an hour and a quarter, 
Mr. Martin. That wasn't rapidly. X sat there and went 
over page after page. Each one of you had daily copy In front 
of you. Each one of you told me, and the record will show 
the pages that you wanted me to read and they were granted or 



denied on the record. 
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MR. MARTIN: In this affidavit, I am referring to the 


3 overall record, if your Honor pleases, and what shows actually 


4 in the record on cross examination. 


THE COURT: You are referring to the top of page 19 


6 in reading back to the jury the direct testimony of two of the 


7 witnesses. We didn't read it all back. Portions of it were 


8 read back, and the portions tliat were read back were the 


9 portions they had requested. i didn't select them. The 


10 Governr.ent didn't select them. The jury asked for them. 


11 and the portions that were selected were picked out after 


12 Consultation with defense counsel, and the record will show 


13 that I asked you specifically, as I did Mr. Direnzo, "What 


14 Uo you want me to read?" 


MR. MARTIN: And there were many items that you didn't 


16 hermit in. 


THE COURT: Obviously, but that is on the record. 


MR. MARTIN: Of course, I am referring to the overall 


19 tecord. That is what I am referring to here in my affidavit. 


the COURT: But you are giving the impression here that 


21 Everything on direct was read and only certain selected extracti 


22 b£ cross examination were read. I am saying it's a wrong 


23 impression. Certain portions of the direct were read and cer- 


24 portions of the cross were read. 


MR. MARTIN: My position or the point I am nuiking in 
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stoad of Mr. Hopper. Mr. Hopper was not co-counsel for 
Viiicent McCloskey. 

Secondly, while Mr. McCloskey in his papers carefully 
speaks about the other defendant, he doesn't point out tliat 
uhe otlier defendant was his brother, Vincent McCloskey; and 
fruin the papers submitted by Mr. Martin it appears tliat Mr. 
Hopper received $5,000 to rejiresent Mr. Vincent McClosncy. 

It is perfectly possible that the representation was 


arranged for liim. 


Mr. William McCloskey, because of tlie 



payr:ient of that $5,000 to Mr. Hopper. 

hut more importantly, Mr. William McCloskey voluntarily 
maue tliis choice himself. The Court liad nothing to do witli 
it. And Mr. VJilliam McCloskey knew what the facts were 
and with his eyes wide open hired him. 

The motion is denied. 

MR. MASCARG: Your Honor, may I make one statement 
in reference to that, your Honor? 

THE COURT: Yes. 

MR. MASCARO: Since I am aware of the pro se applica- 

tion by the defendant William McCloskey, I would just like 
the record to state on oehalf of William McCloskey with respect 
to the general tenor of your statement with respect to the 
history, chronology , and the events relating to this counsel 
situation, 1 would like the Court to bear in mind one otlier 


factor . 
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Ihere is no doubt there was a heavy amount of inoi. 
paid to an attorney insofar as the McClos);ey fa. iiy is 
concerned, and it is my feelinq that in my two conversations 
with Mr. McCioskey down at West Street, that he liad expect ed, 
which was never borne out in trial, or at the conferences 
between counsel and the Court, this one thing that he exj^ectod 
and probably his brother, sine , let's face it, it's a family, 
they expected, like in an automobile, tJiey expected some 
running to be done; they expected some mileage to l>e 
obtained . 

There is tliis fact that somethintj stopped in ..he way 
of investigation. Ordinarily, I f>resume an attorne'* would 
like to go out and dig up witne.sses, find facts, look at the 
scene, and 1 find that that is missing insofar as tiiis record 
is concerned, and in my conversations with Mr. McCioskey -- 
Tllb COURT: 1 can only go on the record. 

MR. MASCARO: I understand that, your Honor, but -- 
THE COURT: If you want to make affidavits and bring Mr. 
Honor in here and put him under oath, that is your problem, 
but. that has nothing to do with this motion. 

MR. MASCARO: Hut when Jie says something, he may say 
"1 understand," but he doesn't understand, and 1 think the 
Court could have considered tfiat part. 

THE COURT: You mean to say Mr. William McCioskey, your 
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prcisent client, did not know that Mr. Hopper had been 
employed by his brother, Vincent McCloskey in this case/ 

MR. MASCARO: Regardless of that factor — 

THE COURT: Tliat is all I am conmienting on. Point Mo. 

1 in his motion is t)iat error was committed — this is liis 
*^^^tion to set the verdict aside — because error was 
coiruiiitted and his constitutional rights were invaded because 
he was represented by a lawyer who was acting as co-counsel 
for his brother. 

That is all 1 am commejiting on, and the record shows 
that is not so, that he knew about it, number one. 

And number two, the lawyer was no longer co-counsel 
lor his brotlier . That is what the record shows. 

Mr. Kenney, do you have anything to say before the 
Court imposes sentence on the defendants? 

MR. KENNEY; Your Honor, the Government lias nothing to 
add to the pre-sentence reports which are before the Court. 

IHE COURT: Mr .Martin, do you hive anything to say before 
the Court imposes sentence on the defendants? 

.IR. MARTIN: ON behalf of the defendant Vincent 
McCloskey, your Honor. I don't believe I am representing 
Mr. Carroll at tiiis stage. I spoke to Mr. Carroll aI>out 


‘I’HE COURT: We will get to the defendants in u minute. 
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I am asking you as counsel for Mr. Vincent McCloskey. 

MR. MARTIN: Yes, yes, I do. 

THE COURT: Go ahead. 

MR. MARTIN: If your Honor pleases, the entire case, 
your Honor has been living with it a lot longer than I have 
been; it involved many defendants, and recently your Honor 
had occasion to sentence several of the defendants who 
testified on the trial of this action. 

My defendant, Vincent McCloskey, has always taken the 
position that he was innocent. He proceeded to trial on 
that theory and undertook to partake of the rights to wJiich 
he was entitled; that is, a right to a trial by a jury 
of his peers. He did that in this court. 

During the course of the trial, and before proceeding 
with that, I would like to point out to the Court that the 
indictment itself, as 1 have indicated in the motion papers, 
charged three counts. It charged murder one, it charged 
assault one, but perniciously, in that indictment was a 
count of conspiracy which permitted the Government to lump 
in perhaps five to ten other crimes that i.ad no bearing 
whatsoever on Counts 2 and 3 , which are major crimes; in 
fact. Count 2 Doing a capital offense. 

In the course of proving this case, the Government 
used primarily as its witnesses actual co-defendants and 
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2 

3 


co-conspirators; and the Government even went to the extreme 
of taking the two men who had guns, one of whom deliberately, 
as the jury subsequently found, put the gun to a postal 
employee's head and shot that trigger, pulled that trigger 
and killed that man; and in the process also with that same 
bullet managed to shoot the driver of the mail truck. 


The Government recommended or told the Court that 
this witness had cooperated; and the Court in its sentence, 
from what I understand, sentenced that defendant to 
25 years. 

Another co-defendant who testified for the Government, 
.Ir. Mann, got on the stand and admitted that he himself took 
a loaded pistol and downtown in the financial district blindly 
fired four shots after the driver of the truck. The Court 
then sentenced that defendant and that witness to 25 years. 

Another witness, another defendant, John Turner, who 
testified for the Government, took the stand, admitted that 
he was there, he participated in the action as a principal, 
he carried a gun, and was to drive the mail truck. 

This man, who then admitted thorwing the gun away, 
was sentenced by the Court to ten years. 

It would seem strange to me that the law can ask 
the Court or even direct the Court to sentence defendants 
who have constantly alleged their innocence, and who then 
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went to trial, to be sentenced to sentences so dispropor- 
tionate to that given by the Government and by the Court to 
other defendants who were not only equally culpable with the 
defendants, if the jury's verdict as has been found renders 
them guilty, but who were actually in effect witnesses, and 
in all logic and common sense, were the actual shooters and 
the actual killers. 

Mot only that, they were convicted felons. Before 
this incident, and during the course of the trial, the 
Government went on to give these people immunity from a 
series of events that happened over a period of a week or 
two in New Jersey, absolutely excusing them from numerous 
crimes during this period of time. 

It is inconceivable to me how justice and law, 
equity and logic can countenance the sentencing of the^e 
three culprits to the sentences they got and then impose 
upon these defendants, who have maintained their innocence 

4 

and who are still maintaining their innocence and will hope 
to prove it during the course of an appeal and subsequent 
trial if they are successful, can then turn around and give 
these defendants sho heavy a sentence as the Court is 
burdened to do. 

I realize and understand that under the law the Court 
is limited in its sentencing power, but I think common 
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justice, any kind of equity, would dictate that the defen- 
dants be qiven all possible leniency in view of the fact 
tliat its light, wrist-slapping, unbelievable treatment accor- 
ded by the Government to these unregenerato felons, self- 
admitted murderers, and assassins , who testified on the stand. 
Thank you. 

THE COURT: As you indicated, Mr. Martin, the Court 
has no choice under the law. I have no choice. 

Mr. Mascaro, do you have anything to nay before the 
Court imposes sentence? 

Mr. MJVSCARO : Yes, your HOnor , on behalf of Mr. 

McCloskey. I f)resume you have before you the record 
of William McCloskey insofar as his service record is con- 
cerned, which i:5 unblemished, and as a matter of fact -- 

THE COURT: I have nothing before me. Your client has 
refused to be interrogated by the Probation office. 

MR. MASCARO; I am sorry, I wasn't aware of that. 

Mr. William McCloskey is a veteran. He has been in 
Service in the Armed Forces in Vietnam. He suffered a 
wound from which he recovered, and he was discharged honor- 
ably as a sergeant. He had received an Air Medal and a 
Purple Heart. 

He is married, has a wife, Barbar, and two small 
children, Barbara Ann, a daughter age three, and another 
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daughter age 2, Kim Marie. 

At the time he volunteered his body to he turned 
in here to the United States District Court, he was working 
with his mother in Florida operating a snack bar. 

At this time, your Honor, I am more inclined to 
feel like saying a prayer for the young man rather than to 
speak at this time before this Court, when I know that the 
sentencing is practically mandatory, but in all of this 
trial, your Honor, I just can't help .feel sorry for this 
young man. I am positive that you must have some thoughts 
towards that end. 

I would like to make one request, your Honor, that 
if it's at all possible there will be an appeal filed, and 
of course there is not one on file now, but during 
the time that if proper appeal papers are filed, may the 
defendant be held at the West Street Retention area during 
the pendency of the appeal? 

THE COURT: I will permit that provided there is an 
expedited appeal. 

MR. MASCARO: Yes, of course, and so that it would be 
easy — and it would not be expensive, in other words, to 
communicate with the defendant. 

THE COURT: I will grant that application. As I say, 
there will have to be an expedited appeal as a condition 
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for granting the application. 

MR. MASCARO; Yes, tiiank you, that is all I havr 

to say. 


MR. MARTIN: May I join in that also, your Honor? 

TFIE COURT: It is granted. It will be granted for all 
three defendants. 

Mr. Carroll, do you have anything to say before the 
Court imposes sentence? 


DEFENDANT CARROLL: Yes, your Honor. I would like to 
begin, 1 would like to offer this — these additional 
motions in evidence. 

THE COURT: I will take them. 1 should indicate for 
the record that Mr. Direnzo's motion on your behalf in 
which he joins in the 19-page affidavit by Mr. Martin was 
denied. I think Mr. Martin has covered every possible 
ground that could be conveyed. 

DEFENDANT CARROLL: Your Honor, again I would like 
to state that I feel I haven't been given due process, and 
I have asked the Court in the beginning to appear as co-coun- 
sel, which I was denied by the Court. I was given the 
choice of either firing my lawyer or sitting down. 

Again I ask the Court to hear tht: motion which was 
denied. I ask to put off the sentencing as my attorney is 
ill. For the same reasons the motions were late getting here. 
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THE COURT: No, no, that motion was denied because Mr 
Direnzo consented to the sentencing to proceed today in 
his absence. 

DEFENDANT CARROLL: Your Honor, I haven't seen Mr. 
Direnzo since his illness, and there was no way, from the 
way things are set up, that I could possibly get these 
things here until this morning, and there are things in 
here I felt that should have been heard in regards to 
perjury from two of the witnessef that the Government 
put on; and I wanted to bring out, if 1 may, just go over 
them two points. 

THE COURT: You don't have to, but 1 will road them 

af ter . 

DEFENDANT CARROLL; All right, your Honor. 

THE COURT: The imposition of sentence does not 
prevent theCourt from reviewing the motions. 

DEFENDANT CARROLL: And I feel that the Court was 
pro-Government all the way, and I feel that the Court was 
pro-Government throughout the trial, and we didn't get any 
latitude at all as far as witnesses or anything. I made 
a complaint about Mr. Kenney subpoenaing my witnesses, about 
the Government tampering with the witnesses and bothering 
them; and at that time Mr, Kenney got up and stated that he 
was calling the witnesses for me so I would have some 
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witnesses. However, I didn't see any witnesses. I w. 'it'’'’ I 

I 

to testify and take the stand, but I was again handicapped I 
because your Honor told the counsels that they would have 
to decide together what they were going to do. 

THE COURT: I never said that. 

DEFENDANT CARROLL: I believe — if I am wrong I 
stand corrected -- that you told the counsels that you 
wanted them to ask not to go over any questions, to get 
together, and what went for one went for all. 

THE COURT: No, no. 

DEFENDANT CARROLL: Something to that effect. 

THE COURT: I never told any counsel that they had 
to agree together as to whether any defendant would take 
the stand. I never said that. 

DEFENDANT CARROLL: Your Honor, I wanted to bring 
witnesses in; I wanted to put the witnesses on. 

THE COURT: You had Mr. Direnzo, a completely compe- 
tent attorney. 

DEFENDANT CARROLL: That is what I wanted to do, and 1 
was told I couldn't do it for the simple reason that they 
all had to agree on what — 

THE COURT: I never said that. What you and your 
counsel agreed on and Mr. Martin agreed on and Mr. Hopper 
agreed on is something I know nothing about, but nobody was 
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directed that you had to work as a tecun as far as the 
defense was concerned. 

DEFENDANT CARROLL: All I know is that this was — I 
wanted to bring witnesses in. Mr. Kenney said he had 
witnesses which he never produced for me and although he 
did put Mr. Wall on, and he ceased there when I guess it 
didn't work out the way he wanted; and I wanted to take the 
stand,* because I could have contradicted everything that 
these people say. 

For instance, Mr. Crawford said that I met him, that 

he was waiting for me to bring his car back in January down- 

tov/n in Maiden Lane with Mr. Boyd. 

What he forgot to tell the Court was that I was in cour 
at the time before a judge for the purpose of stealing his 

I 

car, and that is what I was on trial for. 

And also I'd like to point out that Mr. Turner turned 
around and said that he met me on four times, and on four 
days, and each day he said and each time he said, I was 
in court before a judge; and when Mr. Direnzo tried to bring 

it out, you, your Honor, you stopped him, and you told him, 

"Co on, you went to that question, you asked it. 

Don't ask it no more. Co on to the next question;" and 
you stopped him from asking it. 

And he could have proved that the man was wrong 
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because Mr. Direnzo was in court with me on most of these 
occasions. He handled the case, and I don’t think there 
could be any better proof that the man is a liar than the 
fact I was in front of another judge at the time. 

And that is why I felt these motions should have been 
here because there is a lot of stuff in here, you know, 
pertains to that, and I feel that the Government had 
nothing but perjury up there as far as their witnesses. 

I 

Almost all the times that these people claim I was 
with them I was either in court or in jail or something. I 
got arrested in January, which I was acquitted of, and I 
got arrested in February and I didn't -- there is a time 
period there where the U..S. Attorney claims that 1 was 
here and I was there that I had to be in nine different 
places; and they just came down with two more indictments 
for the same times, and the same places. 

Now they got me in like three different states on the 
same day. I must have had wings or something; I don't know. 

But It's a lot of lies in there, and that is what 1 wanted 
to bring out. 

THE COURT: Mr. Carroll, the probation report indicates 
that you refused to confer with the probation officer. Is 
that correct? 

DEFENDANT CARROLL: Yes, your Honor, I made a comment 
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to the gentleman that I was innocent, and I felt that 1 
got railroaded, and 1 also stated that I thought you was the 
engineer, to go see you for a report. 

THE COURT: Mr. Vincent McCloskey, do you have anything 
to say before the Court imposes sentence upon you? 

(Defendant Vincent McCloskey shook his head 

negatively. ) 

THE COURT: Is it true, Mr. McCloskey, that you 

also refused to confer with the probation officer when he 
asked you to get information from you upon which to prepare 
a probation report? 

DEFENDANT VINCENT MC CLOSKEY : Yes. 

THE COURT; Mr. Williaun McCloskey, do you have any- 
thing to say before the Court imposes sentence upon you? 

DEFENDANT WILLIAM MC CLOSKEY; Yes, your Honor, I do. 

I would just plead that you would go through the minutes of 
this case, and as you would, if you would get down to my 
P^J^ticular involvement in this, supposed involvement in 
this, you will see that none of the defendants mentioned me 
or knew me before they spoke to Mr. Kenney. That is all 
I want — I'd like to say. 

THE COURT: Mr. McCloskey, is it true that you also 
refused to be interviewed by the probation officer when he 
sought to speak to you in connection with the preparing 
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of a probation report? 

DEFENDANT WILLIAM MC CLOSKEY : Yes, I did. 

MR. KENNEY ; Your Honor , before your Honor pronounces 
sentence, with regard to Mr. Carroll's statement that the 
Government interefered with his witnesses, I'd like to make 
a short statement. 

I think the record reflects that immediately prior 
to the commencement of the trial on December 10, 1973, we 

to the Court's attention and to Mr. Direnzo's 
attention that we had interviewed Michael Wall, Raymond 
Engels, and Sheila Cody, and that some of the statements 
that they made, Ijoth to the r.overnment .md before the 
''land Jury, wo felt might be helpful in a defense v/hicii 
Mr . Carroll might want to present. 

For that reason, we had issued subpoenas for them 
at the beginning of the trial so that they would bo avail- 
able, and we asked Mr.Direnzo to let us know if he wanted 
to call any of these witnesses. 

We called Mr. Wall, as the Court knows, ourselves, to 
establish the telephone in Wall's Tavern. Mr. Dironzo did 
not ask us to produce any of these witnesses, and so, 
although they were under subpoena, they never came to court. 

THE COURT: All right. It is perfectly obvious 1 have 
no choice in the sentences that I have to Impose in this easel 
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MRS. DORIS HUBERT: Your Honor, may I ask a question? 

THE COURT: Yes. 

MRS. HUBERT: Is it not Mr. Carroll’s constitutional 
rights to be represented today? 

THE COURT: He is represented by an attorney who made 
*^otions on his behalf , and he says that he is perfectly 
willing for the sentence to proceed, and the reason he is 
willing for the sentence to proceed is that there is no area 
in which he can be of any help to the defendant. The sen- 
tence that has to be imposed is fixed by law. I have no 
choice . 


MRS. HUBERT: Thank you. 

THE COURT: No choice at all. 

MRS. HUBERT: Thank you. 

the COURT: If there was an area in which counsel could 
be helpful to Mr. Carroll, that would be something different. 

MRS. HUBERT: I believe there are areas in which he 
could be helpful, and as he was his counsel, that he can -- 

THE COURT: In what areas do you talk about, the 
sentence? Absolutely none. 


MRS. HUBERT: I am not in a position to speak, your 


Honor. 


THE COURT: The law give me or forces upon me and 
enjoins upon me only one sentence, and I can't give any other. 


IS 
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MRS. HUBERT: Thank you. 

THE COURT: I cun sure you are aware of that by now. 

As provided by law, under the conviction on 
Counts 2 and 6, under 1111 of Title 18, I am enjoined 
to impose a sentence on each defendant of life imprisonment. 

On their conviction on Count 3 I am enjoined by law 
under Section 2114 to impose a sentence of 25 years. 

The sentence to be imposed on the conviction on the 
conspiracy count under Section 3371 of Title 18, I will 
impose a sentence of five years. 

These sentences obviously are to run concurrently. 

I direct that Mr. Martin and Mr. Mascaro file a notice 
of appeal on behalf of their respective clients forthwith, 
and I direct the clerk of the court, Mr. Frezzo, to file 
a notice of appeal on behalf of defendant Carroll. 

MR. MARTIN: Your Honor, on behalf of defendant 
Vincent McCloskey, may we have the clerk of the court file 
the notice of appeal? 

THE COURT: No, you are retained , privately retained 
counsel. You are directed to file. 

MR. MARTIN: I understand, but under the statute 
the defendant has specifically requested that I ask the Court 
in accordance with his rights, to have the clerk file the 
notice of appeal. 
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THE COURT: I can do it either way. Don't you waut 
to do it, Mr. Martin? 

MR. MARTIN: I am certainly going to cooperate. I 

already have the papers. 

THE COURT: What do you mean you are going to 
cooperate? 

MR. MARTIN: The clerk has given me the papers to fill 
out. We are in the process of doing this now. 

THE COURT: So you are filling them out? 

MR. MARTIN: Of course. 

THE COURT: You file it. 

MR. MARTIN: The defendant has requested that I have 
the clerk file the notice of appeal in accordance with the 
Federal Rules of Procedure. I instructed him what the 
rights are. 

THE COURT: It can be done either way. 

MR. MARTIN: I understand that, but I am 4:elllng your 
Honor that the defendant has requested the the clerk -- that 
the court — 

THE COURT: You fill it out and give it to Mr. 

Frezzo, and he will file it for you. 

MR. MARTIN: Thank you. 

DEPENDANT CARROLL: Your Honor, may Z say something, 

with the Court's permission? I am starting trial in 
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New Jersey on the llth. I have two other indictments,! 
believe, were handed down since — ‘ while this ^ trial was 
going on, and with the appeal, I would appreciate It if the 
Court can leave me in West Street till these — 

THE COURT: I have granted that application for all 
three defendants. 

DEFENDANT CARROLL: Thank you, your Honor. 

THE COURT: Defendants are remanded. 

Mr. Martin, the clerk says the papers you have in 
your hand have nothing to do with an appeal. I have been 
talking about filing a notice of appeal. You got up and 
said you have in your hand a notice of appeal. 

MR. MARTIN: I said I have some papers that the clerk 
handed me that were in the process of being filled out, 
which I have — 

THE COURT: But you gave me the impression that you 
were talking about the notice of appeal. The clerk tells me 
now you don't have such papers. 

MR. MARTIN: Your Honor, all I am telling you is that 
the clerk handed me some papers that I am in the prooess of 
filling out. 

THE COURT: You don't know what they are? 

MR. MARTIN: At the Court's request. Yes, there Is 
a request concerning the transcript of the minutes, and 

< t 
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information to be submitted to the court reporters, and 
there are copies for the court reporter, for the cleric. ■' 
THE COURT: So that has nothing to do with the filing 
of the notice of appeal. 

MR. MARTIN: It's hot a form of filing a notice of 
appeal. It's papers that the clerk gave me to prepetM and 
file with him before we left today. 

THE COURT: File them all for all three defendant!. 
THE CLERK: Yes, sir. 


-0 
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Crav.'ford orit since he is noi- hero at this rioincnt -- with 
rf^aard to Me''r«rs and Mann, the frovornment , as ^our Honor 
hnows, had a oritten anreonent which was entered into <‘vi- 
dence as ^xliibits O and J at the trial. hnd /o callc.l to 
the '^onrt's attention, '/o handed no these ex'nibits and called 
the Court's attention to t’lo second and third naraijraohs '-.’hie 
T will read if T nav, nr T './ill h.and then no. 

TMr conrvi’: M'' cniostion, ho''/ever, v/t; dircicted to 
the nroposition as to '/het’ier an acceptlon a plna of 
auiltv to ourder in the second decree includf'd the crioo of 
a.ssault and conspiracy for tfie various defendants that a 


statement '>'as made on t’u? record f'at the Court \/as to take 




into consideration the tacts and circumstances of th<‘ 
crime as it learned then durine the trial. 

Me. K'^'M'ICY: T don't knov; that that statenent was 
wade on the record wit'i repard to any lo fondant excent 
^or John Turner, vour honor. 

'Jf‘ stihnit and urqe that you take into consid- 
eration all the facts as t!ie Court has heard tfsen. 

Thr o.pfiq^-. right. ho ’/ou have anything to 

sav, *’r. Kenney, >>efore the Court inposes stmtenc** In this 


case? 


Mg. KCd’IRY : In.Tddition to v/hat T have already 


said, vour honor, I just call to the Cotirt's attention that 
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v/o don't nininfze t*in orine th^t lian boon coiTunit<?d heinj 
'jrobnblv nont sorinus crriiG thnt oouid lio comnited, tiie 

cfiSG could not hnvG boon tried v/itliout t)iG asni stance of; the 
nnrt ic i nants , that is, tho cane aqainst Tonmv Carroll, 
hike McCloskG'' and Billy ’’cCloskj^v, also Mr. 'linpv , wfio was 
Tcquittcd . 

Tho onl'^ other thinq wo v'ould like to call to the 
Court's attention is we would asV the Coirt not. to consider 
in innosino sentence those tacts which the Court lieard con- 
cern inq the robf)er'' ot nocco Dideorqio outside tho i>]a:^a 
lational hank, '’e think considcirinq those facts may be 
a violation ot the imnunit'f '-/’nich v;as qranted at tho 
trial. 

'T.'id CotiqT; That's corr'^ct. Ml rioht, Mr. 

■’itchell, have vou anythinq to sav 'ne^’ore tlie Co\irt imooses 
sentence on *'r. lann? 

qn. ’iT'T’qnribL: Your Jlonor lias a full probation 
ronort. Your Honor has heard the do^^ndant, althouqh T 
was not nresent durina lii s testimony over an extended period 
of tine so that vou have a concerition of tlio r>art the 
defendant nlaved in the entire thine ^ T miqht sttste, as Mr. 
Kenne'' has, that were it not for the fact that Mann upon boinj 
rTuostioned by the TVDstal insriectors at tho very inception of 
the investiqation cooperated immediately, I don't think that 
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the qovernment v;ouM liave gone further than Moyers and ‘lann 
in the entire picture, Althouah they may have had auspicious, 

I don't think they had any evidence. 

And T feel that it was as a result of that coop- 
eration that the people who actually induced Meyers, induced 
Mann to cone into the picture were ultimately convicted. 

I realize the nature of the crime is one that requires 
nunishment of an extreme nature. At the same tine we have 
a 26 -year did defendant who, although he has a previous 
record, I believe the probation report might reflect that it 
v;as not one of violence as in this case and T want to say 
this: the defendant would like to explain to vour Honor 

someth! no about the shooting of the gun which he liad in his 
oossession. He believes he could portray it a little bit 
better than I could and I '.vould ask your Honor to listen to 
him on that asnect. 

THE rOHHT: Mr. Mann? 

PEFEMDAMm M vpj : Yes, I woiild like to speak there 
is no intention of shooting him on mv part. It was a pure 
act of panic. 


THE COURT: That is true, you weren't charged with 
premeditation. You were charged with murder in the first 
degree resulting in the commission of a felony, separate and 
distinct crime from oremoditation and as I charged the iury 
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the acci-iontal i^ninn off of th.? qun was not j mti f icat lou : 
tile murder. I >iT/e to charqe them that in con j unct ic^.i i^^iUh 
the four de'^en'^'ants for trial. 

Mr. ’’oqel, do vou have anything to nay before the 
'^ourt inponcf? sentence on ’’r. ’’eyer.s? 

Mh. MI'iChMT.L: Your Honor, there in just one 
request the defendant asks. The defendant asks whether in 
inoosinq the sentence vou will consiler the uossibility of 
an sentence, tliat is, an eliqiliility for parole when the 
Parole hoard determines rather than the norm. 

TIP’ CMPhT: Mot in thin crime. 

Mr. ’’ociel? 

Mh. MorpM., ; Your Honor, Mr. Meyers when arrested 
'.■;ith Mr. *’ann in .'^une made a comnrehens ive statement of 
the facts o<^ the crime. The information he gave led to the 
arrest o^ other neonle in the oeriod from June until trial 
and *'r. Meyers coonerated the novernmont, had many 

Interviews I'ith ”r. Menne*/. He testified at the trial for 
several da''s; in mv view his testimony ’/as essential. Ho war 
n rather t’lorouah v/itnoss and I tliink tlint !iis testimony 
certainly led i-o the conviction o^ other defendants for the 
crime of murder in the first deqree. 

There is in this case from Mr. Meyers' point of 

vie- 7 a very criicial ^act which T thinV should he nome\/hat 

/ '» 
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(i(?t erni n at i VG o’: hii sentence*. He had no intor.tiun to 
Mr. ' Gillian !lic1:ey. Fron the very first intt^rviev* [ Mao 
'’r. Movers and throughout tlic preparation of the case Mr. 
Meyers has alwav.n insisted that he was told that this was 
an inside job, that he was led to believe that the guard in 
the nail van was oarticipating in the cri'ne, tliat there \/ould 
be no resistance. 

Mr. ''evors climbed onto the truck with a gun. lie 
had the gun in his left han'l. He is le^t-handed. He <lis- 
covered t)iat th<i door '/as locked. He s'vitclied the gun to 
tiis ri<'iht hand; nut the nun into the cab and simultaneously 
atten’^ted to ones the door. ”hat moment the nun was either 
'lulled or knocked by t!ie nuard and discharged and killed the 
nuard . 


Mr. wnyers has admitted to me that he has a crim- 
inal record. I'e admitted on the stand that he has engaged 
in unlawful conduct, V/ut out in Mr. Meyers' './ords to me "takiag 
a man's li'^e is r)ast ny limit" it is something that he didn't 
intend to do. Me is not a rniarderer, a nrofessicnal mur- 
derer. Me '/as led into a situation with certain cxy)ectations| 
and he asks the Court to consider tliat this s!iooting was 
accidental. Other ’'actors in this case are that "r. Moyers 
faces an additional sentence in V/ashington, n.C, There is 


an onen case 
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C0TT7T ; That is unrelated to this cnso. 


3 

*17. MOOFL: It is unrelated, ''Our Honor, but it 


4 

perhaos accunulates the tine. 


5 

He also asks that your Honor nake a recommendation 


6 

that he lie sent to the nenitentiary Lewisburq whicli is near 


7 

'lis home. 


8 

'*'nn COT'pT; You know, *lr. Moqol, T have no control 


9 

ov'T that. 


10 

'17. 'lOhl’L: Your Honor, sometiner. a recommendation 


11 

is oersuasive. 


12 

THH conn'f: I have always been told not to make 


13 

a reconnendat ion bocailse ho doesn't listen to it. Tliev Iiave 


14 

in the Hureau nf Prisons olainf'd tliat tliey know what is 


15 

best ^or the oneration of thoir svstem. hut T will make th«> 


16 

recommendation. 


17 

■17. MOHHL: Thank '/ou, vour Honor. 


18 

Mr. "e'/ers would Ij I'.o to a<ldress the Court. 


19 

THH CotT’^n. Yes, *^r . ’levers. 


■ 

MCrrNDAMT •i”yr;7.7: First of all, vour Honor, I 


21 

'■•’ould like to sav that I vrould like to emphasize the fact 


22 

that T had no intention whatsoever in anv shape or form or 


23 

I'^ashion to take ’*r. HickeV'; life. As ^ sai<l before, 1 say 


24 

aqain , t ^ust want to sav it personally to the Judge It wan 



26 


^ in i ♦t* 1 in nco i flont 


T I- now it <1oo«;n't moan rmch loqally 
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h’lt it means something to me more. This is v/liv T lid ' .,i« 

I could as <^ar as thr* qovernnent is concerned to tiy ind ..... 
the attitude that I had about it, the attitude about the 
nosition I '.'.’as nut in and tho way I thoiiqht T was used. 

'^he only thing I can say about my sentencing is tha : 
1 know have time to do and I don't mind doinn it. T!uj only 
thing I would like to say to the f^ourt that I would like to 
ta’:e tlie attitude I have about what hannened to court arid try 
and construct myself some typo of future vocationally, 
acadomicall'/ for me and my family and I hone that the .ludgo 
v/ill take this into consideration when he nontences me. 

Tiir. COUI’.T: hlenener"’ 

Tin. TCT.TlMP Jn'^ : Vcjs . If your Honor nlease, I was 
present at that portion of the trial at whicli Paul ^rawdord 
testified. T think your Honor found that his testimony was 
entirely credible and entirelv true. If in fact it was less 
essential than the testimony given by some tho other co- 
dfifondant.s v.'ho had Pleaded gui Itv I think tho roas.on for that 
is t!iat Mr. Crawford's participation in tills wholt' tiling wa-; 
less essential and was in *".sct vorv minor. '"he facts wore 
th.at Paul '"ra^-’ford cane uu on the invitation of his iirothor 
as conveved through the defijndant Hipi>v, he cane ut) to 
lew York, he did go over the route fiome montlis before tho 
actual Incident culminated in the crime that wo lare liero 
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for torlav and according to o^nl Crawford's v;ord 1 ^ 

tiiin!: has rcallv r^vor boon cliallenqod in the courso oL Liie 
trial, altho’iah I might bo wrong, seojn'^ what tho crime was 
and sooinq '.'hat tho extent of it was Paul Crawford asitod out. 
ho loft, ho never came back, he was not present when tho 
actual rolilier" took place. Paul Crav/ford worked for Hears 
■’oobuck as a tiro chancer. ho has a limited education, 
oorhios a limited intelligence. Me does know that lie did 
sonot’iinc tncrodiljlv stupid. Tie has sriont tho last months 
incarcerated, being able to review that in his mind, 

ho lias oleaded guilty in this case to consinracy, 

•< nl^'a that was sno’''cd him because of the very minor nature 
o’: his oarticination. ’le is a''7aro of wliat happened even- 
tuallv in this crime. He is aware of tie scope that your 
"onor has as a nossihle sentence over liim. 

Hut T suaaest to tho Court that if 
there i s anv other defendant in this case whose participation 
narallels .'haul ' s it is not anvone else in this 

room, it is oerliaps the defendant hippy, who as your Honor 
kno’.’s v;as acquitted bv tlie jury. Paul Crawford was guilty 
of someth i lift. Hr* nloaded fiuLltv, hf» stands ready for a 
sfMitence, but accordir.'i to lii-; part i c ir^a tion in thin crime 
and his past record T f-Tiinl' h(> should bo dealt with in 
a v<T'/ indivi'lu.al wa'f. ’'hii is all I li.ivo to say. T V now 




1 


298 Fa 

12 


*’r. ^rav/forrl woulfl like to ncldrosT ''onr Honor. i 

Tlin enn^^T: Yen, Mr. Crawford. 

nH^HNO^MT PAUL CP^WIPOPO: ’7c;ll, two mistakes I 
made, one was cominq to ^'/ashinaton and the otlier v;as stujjid 
enouqh to qo over the route and once I v/ont over tlie route 
and found out what was a}) 0 \it to take place T wanted no T)art 
of it so I aliandonod tlie plan then and I did spend the rest 
of the week here because of the fact that I didn't have the 
nonev to qo hack to \Jashinqton and on haturdav vdien T wont 
back to tlashinqton T didn't return, I didn't see any of the 
defendants until on dune nth when I v/as arrested and I didn't 
knov: that the crime had ))een comnlted which t!ie nostal 
insnectors told no tltey don't see how, it was on the nov\^s- 
naners and radio and everythine else, hut I don't know anythisq 
about the crime lias been connited. And — so when I was 
aunroached by the postal insnectors and they './as rtije.s ti onin^t 
me at first T didn't say anyth inq, because T didn't want 
an''thinq to do wi t'l it, arul they told ne that there v;as a mur- 
der conmited in it. ho T told then what T knew. 

T told them T v-/ent over tlie route twice and 1 
told !iin that after T went over that T didn't -/ant anything 
to do with it. And he (tuestioned me to find f)Ut '-’hv di<» T 
qo twice. T told th'-m beeauso T didn't havo any money, didn't 
!iavo any'>lace to stay. Put T ha^' no intentions of qoinq 
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t'lronr^ '73 th it after the *^irst time. T wantec'' Lo aV)aii<lon 
nlan, hecamo on n'^ nant record there is violeui, 

a'-ont it, T have no intention!:? of •auttinq a qnn in ny hand 
03 ' do noth inn like tliat, hccaiise T don't think I would Ijo 
hell of a •sentence \7hatever it may be, no I v/ouldn't do a 
crime that nerious. 

Tilb COU?.m.. Mr. hold, T nn^’er!;tan<l hr. !^ho3tor 
^rawford in here now. 

hn. qoT.O: "os, vour F'onor, may I junt have a 
very IrieC "ord '-n. th Mr. ’'.nniiey? 

V!T|' Yon, 

I''. • : Yoer Honor, '/liiln ?;<> are ?7aitine 
t’l'' def'-'ndant ’a^n also liver; in tlie hintrict o*' Columbia 
and he '/oul.d a'?!' for "'n^over it in worth that you recon- 
mend ho the author itien that ho qo to T.o'./ishurq , 

M". 'VVn: ’’a-/ '.7'' aoprotach the bench, your Honor? 

'^'ir ror'nT; Yen. 

(ht t!ie bench.) 

•Mh. kh'lHHY: Tf T nav , '/our Honor, Mr. Mold has 
junt called my attention that Mhentor '"rawford'n underrd.and- 
inq \’ar; that ho would not he nontoncod until lie comploton 
other cooooration '7hic!'i he han Ijoen qivinq to the qovorn- 
ment. "’heat wan di'^^or'^nt t’a.an m-/ underntandinq . I know he 


in qivinc cooperation in other canon hut I wan \indor tho 
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innrosTion tho P.3. 1. Annr^.t ^'ou hoard on the trial, Allan 
3arbor vrould bn hero to make a f3tatGnont on his bohalf. 

^onarontlv !io is not. ’’e v;onld have no objection 
in adjournina Chester Crawford's sontenco until this could 
straightened out, v.’hatcver would ho convenient to the 
Court. 

Ti!r COnPT; I VM n adjourn it then pending advir.c* 
‘"ro"’ counsel tliat the case is read*' for sentence. Ml right? 

MP. COLD: '"hat is satisfactory, your Honor, thank 
you very n\ich. 

'13. KIPriEY: I ooint out to the Court this man is 
sr.rving a ten-”^ar sentence norr no tljere is no bail nroblein 
any nature. 

'PHE COUP'!’: Does he got credit for the tine ho is 
serving no'.; against the sentence than is going to bo imposed 
on him? 

'13. COLD: T don't believe so. 

M3. KEMMPY: Mo, not as a natter of law, no. 

M3. COLD: But tliis is his wish. 

THE COUP'T: Ml right. 

(In onen court.) 

•"Hr; cori3T: •rhe sentence of Chester Crawford is 
adjourned to a date mutually agrooahlo to counsel for the 
eovernnent and to the defen<1ant. Cliester Crawford can bo 
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roturned to the coll. 

Tlin COU^T: nr. Kaplan? 

MT>. XAPLA’I; Ygs, your Honor. Mr. Turner, would 
vo>i Rten fon-zard ploaso? I represent John Turner, the 
q€»ntlenan at ny left. I have had a number of conversations 
v/ith Mr. Turner in prenarim his defense. So has Mr. Clark 
in my office vrho is in the hack here. T also spoke to Mr. 
'burner's v.'i^^e v/ho is in the front rovz in the hro\/n dross 
and sweater. 

I believe Mr. Turner's oosition in this case is 
di'^ferent from all of the other defendants and in many ways 
'inlrruc in mv experience. Mr. Turner has not lived a life 
of crime in the past. Thin case ronrosonts his first con- 
viction. There is a fzendinc charqo in Mew Jersey that is 
related to a pun that is not related to this and it is my 
understanding that he has an eminently respectable defense 
to that charge. 

Mr. Turner hntil a couple of years ago lived a 
connletoly lav;-abiding life as a fully-enploved individual, 
’’e vrorked in a bank. He left to better himself and worked 
''or a truciring comoany, went bark to the same bank. Tliey 
’zero glad to havr* liin back. And until a couple of years 
ago he worked ns a truck driver and an a supervisor of truck 
drivers, v/>»ich is a difficult jo’u and a rosnonaible jolj. It 


25 


1 


2985a 

16 


jwJ: 

renuiros trainina, it roduires constant lie '■lotector toi^t:.. 
Tt is a jo>i in which the worh.ers are constantlv uxvjosefl to 
temptations of all sorts, temntations which 'Ir. '^rirner re- 
si stO''! . 


rie has a stable personality. His marriage is a sol 
one and a good one. !Iis wife has worked for five, six, 
eight years for one hospital in Mew Jersey as a nurse's aid, 
v/liat nowadays would ))e called a parapro fessional , T thin);. 

T’lev don't havr« any children. 

And he became involved in this case partly because 
he v;a.s doina such a good job of bettering his economic 
condition in lif^. He saved up enough v/hilo he was working 
as a truckir" supervisor to })uy himself a tractor trailer 
and go into business for himself. Then he bumped into tlie 
recession that we had a corvile of vears ago and ho had to 
sell the truck and he was out of worh. And it was at that 
moment in his life when he net Aaent De Beilis and 
!^ccame an informant for tlie Federal Bureau of Investigation. 

He v;as able to act as an informant primarily because 
so many o^ the oeoplo that he kno\’ and had grov;n un with 
and had worked with were crooks. 

He came from a noor and tough part of a dirty city 
and the work lie did vms not 'jentlomanly work, but ho stayed 


d 


clean throughout. 
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His is not the typical instance of a man whc is 
annrohended commitinq \’.hc crime and wlio then r.qrcca tc 
coooerate with the government because he has no choice and 
he thinks that he can improve his situation. 

T have asked Turner rcpeatedlv about his motivations 
f"or heconinq an informant -- T think tliat they would bn 
innortant to your Honor to I'.now -- and I am not sure I 
undnr<5tand them nov/. Pnina an informant is a touqh an'l a 
(lanqerous business. It is livinq out "The Huy V/ho Came in 
from the Cold". ^nd althouqh Turner was iiaid for his 
services he wasn't naid all that much. He could have done 
a lot better as a truckinq supervisor, a job that he 
could qet today if your Honor conuld see your way clear to 
putting him on probation. 

He was a good informant and a honest informant 
and he is a truthful man. I didn't see him testify at 
trial — my associate, Mr. Clark did — but T read the trans- 
cript and it fits in with the picture tliat I have gotten of 
T’urner. Ho is a truthful man, and I decided that what lie 
reallv is is law enforenment-orientod . 

Hefore ho became an informant he happened on one 
occasion on a scene where some police officers were lieinq 
assaulted and at consi deral)] o risk to liimsolf ho dove in, 
the good Samaritan, and lielned the police officers como out 
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of the scrape alive. For that I think he got some sort ot 
civilian nedal in ’Jew Jersey. I don't cite that as an in- 
stance of good conduct to bo weighed against the very serious 
offense he connited and that brings hin in today. I cite 
that as a kind of information of the kind of man he is and 
the kind of treatment he deserves. He is not a threat to 
society. He is a basically law-abiding man. 

How did ho come to he involved in this case? Well, 
I submit that part of it is that there is an occupational haz^ 
ard in being an informant. Your association with criminals 
becomes constant and intense; your participation in crime 
nets the blessing of the government. 

Turner basically is a truck driver. That was the 
role he was supposed to play in this case. He was supposed 
to drive the truck awav. That is a role that he played in 
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previous highjackings by these same people, or some of them, 
v/ith the advance knowledge and the advance blessing of the 
Fni , the symbol of law enforcement; perhaos oven more of a 
s'^nbol of law enforcement in the community where Turner lives 
than the United States Oistrict Courts of the country. 

This particular case came about because Agent Dc 
Hellis was interested in making a case against Carroll and 
the older McCloskey who were regarded as very serious 
m.^1 efactors . 
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'T’urner didn't know Carroll and McClonkey. 

Turner wa.*? obliged by the agent to meet them and to coiiiu into 
contact with them and to participate with them. 

The experience ot participatina with Carroll and 
McCloskey led to Turner's being included in the plan for 
this highjackinrr of a post office truck. Turner didn't 
report tliis higlijackina in advance. That was a breach of 
the rules under which he onerated as an informant, but it 
was not such a vat'' big sten from his beliavior previously 
as an informant. 

T hav<! often mvself regretted the necessity that 
la’7 en^^orcenont has of reiving on informants to prove 
crimes. In some cases 't do«s sub'stantial harm to the in- 
dividual involved and it always loaves a fairly sour taste 
in everyone's mo\ith. Tt is much better to have a crime 
•.'here there is nhvsical evidence, neutral evidence, finger- 
prints or nhotooranhs or to have a crime vrhere the eye- 
v^itnesses are good ones and can identify the participants. 

‘lovertheless , th'' use of informants is a neces- 
sitv, but in this case Turner is a casualty of it. He was 
exposed to the situation. 

Me had his moral sensibi 1 ’ t ion and his oonse dullnt! 
the kind of activitieri lu* v/as encouraged and urged to 
'Mvago in and when thin r>ar^icular planned highjacking came 
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c-ilonq he fell victim to greed as well as these dulled moral 
sensiljil ities . lie was led to believe that tliere were 
millions of dollars to be made and this was his chance to 
get out of the life he v;an living. 

T^ven so he was ambivalent, ambivalent to the 
extent that he aroused Carroll's susnicion and became in the 
position of some peril because Carroll is a violent man and 
a dangerous man and a reckless man. In the olden days he 
would be called a desnerado. He is the kind of guy that would 
rob stagecoaclies and tJiero is no way t’nat a man who Is 
invited into a conspiracy of this sort with men of this type 
can get out of it. Once ho is in, he is in, because if he 
tries to got out there is the immediate suspicion that he 
is going to turn over'/body in and so they have to do him 
in. 

^nd I gather that although the kind of silence 
that v/e are talb.ing about is sometimes scoffed at by 
neoole '/ho think it only functions in detective stories, 

T have been informed in this case it was a very real fact 
of life and in my experience I am willing to believe that. 

'dhcn tlie attennted highiackinn resulted in tlin 
a'-/ful tragedy that did come about. Turner, ambivalent as I 
have said, basically law enforcement minded and truthful, 
as I have said, reported on the offense before anyone J;now 
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nrior to the inr^ictment in .Tune. In fact, the earliest- 
statement v;o knov/ of v/here he implicated ;iimsolt was on 
June 20, 1073, a statement that was marked for identification 
at the trial. 

He did make statements to De Beilis, the FBI 
Aqent for v/hom ho onerated as an informant, prior to that 
tine imnlicatina other neonlo and indicating he had gotten 
tlio information from unltnown sources in a hearsay manner. 

I have no in^'ormation and I have checked v;tth He 
Beilis and other agents o^ the rni of any hiohjncking of 
v/hich "’urner gave advance notice to the ’-’ni. I have in- 
‘"ormation onl'' .is to one liighiacking in which lie partic- 
inated v;hich he renorted sulisequont to the highjackine of 
the true':, hut no advance notice. 

'.’ould the Court care to have me address myself 
to anv other natter? 

TUB rJTTg^; ’Jo, that is t!ie one I was narticularly 
interested in. of course, t’le probation report doesn't 
indicate an’^thina you sav, Mr. I'anlan. 

MB. KAPLAM: 'Jell, T believe these are facts. I 
discussed them 'ritli Mr. Kenney at some length and I would 
t'link that ’'r. Kenney '’ould lie in a position to oithor con- 
firm or disaffirm. In fact, T asked him ahe.ad of time. 

'"'fB roMBT: He said he disaffirms. 
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after the flnte of the crime or after the date o£ the xuax.- - 
merit . 

MR. I\r:*riT:Y : After John Doe was in it and after the 
aovernment pressed its search as to who John Doe was. 

MR. K^PLAM; That is all T intend to say to your 
Honor. At the ti^e he said he was in it, at that tine the 
government didn't know he v;as in it. 

T'lr: COTtn-p. thoy were going to find it the 

v'eek or week after, that is oerfectlv oljvious. 

MR. KAPhA’I: T.t nav be — 

THE CDURT : That doesn't nrove he came forward and 
nobod'' kne'-' it. I’e turned himself fon.’ard when the trail 
v.’as liot. 

MR. KAPT.AM: He gave the clues. 

"MIE congm : ''’hat doesn't make any di^'forenco. 

'IP. HAPbAM : I v/as addressinfr myself to liis state 
of mind, if '/our Honor please. 

'tpE roPHT • T don't think Mr. ’’’urner is as la'/- 
aljidine and lav; enforcement-minded as vou say he is. Tt is 
true )io acted as an informant for the PHI in one or tv;o 
matters, !)ut it v/as like "t'/;o for vou, one for me, this one 
T keen, you got the otlicr tv;o." 

Tlie record in tliis case shows they thought there 
'•'as going to be three or four hundred thousand dollars in the 
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truck and he wan to get one-sixth of it. You say he thcus---- 
mi 1 lions . 

The aovernment gut in evidence six out of 22 bags 
vdiich totaled over a nillion dollars, did they not, Mr. 
■'enne''? 

MR. KnN’IMY : Hlightly over tv/o million. 

'T’Itj: rojiuT: iio you were un in the million dollars 
and he was keeninrr this one lumsolf . 

’tr*. MAPTAM: Mo question. 

Tnr COTjpT: do liis desire to be a law enforcement 
officer v;as out of the window when the green was pushed ’ i. 
^ront of his nose. 

M”. KAT’taM: Of course, he was in no position to 
be a law officer because the most he could be was an infor- 
mant. As an informant he was in the position where he 
was subject to a maximum of temptation and minimum of con- 
trols liecause lie was so sunoosed to participate. "’he normal 
rules don't applv. 

Tt is his job not to ’•■al’- awav and say, "T don't 
want an'^thino to do with it." It is his io’-> to say and 
1 isten and to narticioate. 

”nder those circumstances I respectfully submit 
to vour Honor tViat it is v«rv easv for a man to fall 


I 


25 


vietin to tenutatinn 


And if ’'our Honor should see fit to 
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allov; '"urner to return to society immerUnte] , I /ould >.;.qn 
your J'onor to enphasize the standinn condition of oroo.tLiui. 
that specifies -- 

THE EOtiRT : Obviously I will not do that. 

ME, K^PLA’I; -- that men should not act as in- 
formants. T don't think Mr. Turner is fit to act as an infor- 
mant anymore. Me exhibited a capacity to fall victim to temp- 
tation and lie should stay out o^ it. Hut as regards his 
caoacitv to live a lav.'-abiding and useful li I stand by v’>ist 

T s a i r1 , I 



mtTE rorjET: All right. 

Or. "’urner, do -rou have an” statement to sa'' to the 
Oourt '''fore irmosino sentence upon vou? 

OE^r/nvin’ TITEMEE: Mo, vour honor, I do not. 

TEE COUET- 'T’hs*- leaves Mrs. Ehientag. 

”EE. S'lIEM'^Ad; Your I’onor, T represent Harry 
Tohnson who T maintain is t*'o least involved of all the 
defendants beforevou for sentence. He was not indicted with 
the others, but was indieted in November in a three count 
indictment and 'lis olea to the first count, the consniracy 
count was accent<'d and the otliers dismissed. 

Mo pleaded guilty at tlie *'^irst opfiortunity tluit hi- 
had early in i')eooin).(er -- no, r am v/rong about that. Ho 


oleadod guilty in Movenber, ^h' indictment was returned in 
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'>r:to})or . 

Ho fron a verv good family. Iix:^ vutj x , xa 

oourt, fshe is an assistant on the staff of Congressman 
Hollams of California. His father is in court. Ho is a 
long-time emnlovoo of the Civil Aeronautics Hoard. His fathei- 
in-law, his wife's father is in court. Ho is a retired army 
officer and ?io hiusolf has had a college education. He 
has had four years in an art school and lie is an industrial 
dnsionor of greit skill and T \;as deeply impressed witli the 


'•7ork that ho sho''7ed mo. 

T don't want to burden your Honor with the work, 
but T would as^' the rotirt to receive as some evidence 
his abiliti' his oorsona] card which I think indicates his 
talents. He's worked for many important agencies throughout 
the country. Ulien ho was first brought to mo -- and I am 
assianod counsel — T asked v;hy he associated with Mr. Mann 
v'lio brought him into this scheme. I said you knew that he 
liad a criminal record and mv client said yes, but where I 
cone from, the black community, there is scarcelya family 
that isn't touched wit’i some form of criminal record. Ho 
on the other hand had no criminal record at all. He 
served in the Army and he — is well-liked in his community. 
He's never been involved in any crime. In fact, I 
have a letter ^ron th'^ mayor of his town -- T won't burden 
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your Honor v;ith it unless you care to soo it. 

nut he points out it is an honor and priviluy-j Lo 
kno^v him as a friend and to work with him as a communitv 
leader. Tt is my desire to encourage and support his can- 
didacy for city counsel in May, 1974, our election time. 

THE COT:r> 7 ; '7hy didn't vour client get out of 
it the same way Paul Crawford got out of it when he found 
out what was involved? 

MT^S. SHIE’JT^C: I think he emotionally got out of 
it. He denied he was involved. 

THE COUPT: He was there on the day of the crime 
and had an assignment on the day o^ the crlni®. 

MRS. SHTEJITAC: That may have developed. Rut he 
originally came up v/ith his portfolio with all his artwork 
looking for some clients in this area iiecause he had due 
to the slinhtest denression at that time, especially in 
this area, lost his job and he was looking for business, or 
additional business in his design v;ork v/hich as I say is 
most innressive in its nature. 

Perhans he can explain that to vour Honor. Hut I 
would like you to alance at this Jotter from the mayor and 
common council o^ Rea Pleasant. hnd also the letter he 
secured from the model citv .TC president, a Horman Friedman, 
who sneaks about ) 7 is h<eing an extremely dedicated and ho is 
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an ethical pnrnon. In fact, iie v/ould (.loubtiGr.s ho fur.,iis3^ 
jnfJ his frcolanco earner if it were not. for ii_ civic unuc.- 
fakinn. '^hoso are men of substance in tlie community. 

Mav T iiand tlii s up to the Court, with the Court's 
indulqonce? 

These are neonle v/lto have known him all his life. 
!lo linn never been involved in the toils of the lav; before, 
lie's 'lot his dauqhter of throe years. He's l>oon married for 
four vears. He has a lione and he had qreat pressure to meet 
the na'/ments on that home and that mav have been due to him. 

hut nerlians vour I!onor would be willing to hear 


iim. 


rvr. CbUHTr I aluavs ask a de'^ondant when he lias 
anvthinq to sav, Mrs. hhiontaa. Mr. Jolinson. 

DITCMDAMT JOHMSO’I : I v/ish there v;as something 
vor'' inriressivo that T could sav to you. I stand lieforo you 
T guess chareed th the crime of consni racy and I really in 
a sense can't denv that. T '>ns there or T was here in lew 


York. T was in the nresenco of tlie men that I guess con- 
trived to nlan this hiqli j ack inn . T don't feel that I really 
had intention of goinn tlirough v;ith anything violent or 

nhvsical. T aufisg T was just kind of there hoping for some 
nood for nothing. It v;as a foolish move or a foolish mintak^ 
Tlir, cotiHT: There was some testimony on the trial 
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t!iat at ono point v/hen Mr. Mann wasn't nres-'nt that Mr. 
Mo’/nrs v.-as aoin^f to take Mr. Mann's place ami you were 
to take Mr. Meyers' place. '^hat was testimony I )ieard on 
t.’ip trial. 

'10. : T thin); it was thcj otlior way around, 

Mr. Meyers was aoing to take it. 

MO. S'lTMMTAM: no vou knov' anyt’lim about that? 

nrnnppAM''' MOtriOO”; it may have l-een jiart of the 
rilan nut together. I guess in a sense I was nropared to do 
an''t!iina or I was listening to suegostions to do anything. 

TOO fonoT: And you did have a role on Aoril 5th? 

’'0r>. . 0 ) 1 TOMS' nr, ; '’ere you goin-^ to taOo active 
nrt, the Judge asks? 

niJFEMnAM'r JJM’IfiOM : Mo, T reall',' can't ss'^ in good 
conscience I v/as goine to ts'-e any t>art -- active nart in 
a’V'th ing . 

'T’OE COlTOT; You had a job assigned to you on 
April 5th anJ vou did it up to tlie tine 'when things fell 
a'>art . 

MM. Kj”riEY : Our understanding on Ar)ril 5th 
Mr. Jo’inson \was in the car v;ith Diestor Mraw^ord. 

THE Cogn'T’. That is what T understand. 

ncrc'TPVJT JOIPIEO'J: I remained in Mcr-; York b»!cau3o 
T had no place to go. T ha<l come up with 'lr . Mann and 
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over'/thinqi 

, and had no 

money , 

I 

v/an 

junt Ii 

.ire a.iJ. I 

’./as 

’■ind of at 

t’leir mercy. 

There 

v/a 

n no 

place 

tor me to 

rsta*/ 

ho '-'ti i 1 c t! 

ic' v'ere rjoinc 

around 

T 

'v’.a n 

qoine 

around. I 

liad 

to !)o '.’ith 

then all the 

ti-ie. 

It 

wan 

nv fir 

St time in 

Tew 


'’nr’-'. T Hir’n't kno’; V'h,';ro to qo or nn”thinq. 

rntn' cOU^T* All riqht. ir. Mf?vors and .Mr. Mann, 
l>c)th of '’ou v7or'? invol’/od in this with arrnocl rovolvor.s, 
loadoil rnvol'^or". In fact, T think thr> rocorrl will nhoi; tliat 
■’r. Mnnn v;.T'. arrosted on his v/ay to ’lo’-’ York with a loaded 
rn.roivnr in lo-' .lono'/. When ono qooa into tim comnis.sion 
o'" n orino v;itli a loailocl rovol'^rer it. in a little difficult 
to f'.’ ■' t'v ’;ord "aoci dr. ntal , " onncciallv if the ntory in 
i: ' it thin '.'an nuooonr'd to h(> .m insidn joh in which th«; 

Montal ennloyc''"? wcr.'' not involved, or, rather, the po.n- 
tal rnnlovoc'’. v.'oulfi not offer an'/ resin f.ance . It in difficult 
to undomtan’’ ’.’h" von would uno a loaded revolver under 
nuc’'. c i rc'icntancon i *■ that in your helief. 

T 'sentence Mr. ’’ann and Mr. Mrv.'orn on titoir plea 
of quilty to nccond dotiree murder to 25 year.*; and I will 
rfviucnt the f’ureau of hrinonn to incarc(*r.ito both of t’u'in n.s 
clone to Ma's!) inqton , an non ni tile. 

’t’. ‘1 r'l'CncT.r, : 'I'our honor, ttv're are open count.n 
M'l t'.o d.r»C(?n'lant ’hann. T move to dinnin". them. 

MtJMn''; Mo ohjection. One and throe. 
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THn ronnT: Mr. Moqel. 

MR. MOr.KL; Your Honor, same application as to 
the f^efendant Movers. In addition, \« 3 uld your Honor con- 
sider imposinn a sentence subject to Title Ifl Section 42r)8A(2 
THK COHHT: Me, I will not. 

MR. MOGRL: Thank vou , your Honor. 

THE roHRT: Mr. Turner, while a plea has been made 
that vou were really motivated and helped the government, you| 
vrero reall” in this, you knew what was involved, you knew 
quns were beinq used. You ware qoinq to participate if you 
were successful in the amount of over a hundred thousand 
dollars, if not twice that amount. 

You have nled quiltv to the crime of assault on an 
officer vrhich was done as I gather to lighten your ex- 
posure to Gcnt^'nce which the government accented in 
return for your testimony. 

T sentence you to a term of ton years. 

Mr. Johnson, you have pled guilty to the crime of 
consniraev. i don't understand why vou didn't get out of 
this when vou found you were involved, ii;hy you didn't walk 
away from it. You participated in it and the stops that 
were taken v;hile you were here -- 

'tRS. RHIEWTAG: If I may interrupt the Court, I 
believe we had no opportunity to cross examine as to t)iat am 
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Tim COURT: \ nan v/as killed. 

Ir. Johnson, as I said before, you indicated no 
desire to cot out of this conspiracy and you kne\/ what was 
•involved. 

nC'^r'inATIT JOIPJSOTI: Your Honor — 

Tim COURT: Yes? 

OOrEJOACT Jcnusoil : I did, T expressed T didn't 
v/ant to ta1;e anv ]:ind of oart in any act of violence. 

THE COURT: You v/ere in the car with Chester Crawford 
following the van? 

OEFE’TOAUT JOHUSON : We v.'eren ' t following the van. 

'’e were going around the streets. ■ 

» : i 

}" 

THE COURT: You don't get involved witli people in ■ 

which a nan v/as murdered. 

nEFE’lDAUT JOHUSOU: He ended uo dov/n the street 

i 

v/here T stood. 

'"HE coTjRT: There wasn't the first thing, Mr. 

Crawford -- pardon me, Mr. Johnson — you are here on several 
days. You were in Katz' Restaurant a number of times when 
they met. 

4 .- • 

DEFn.JDANT JOIIHSOM: Your Honor, I was there 

I *1* 

because it was a place we had to eat. 

' •• 

THE COURT: You went dovm when they staked out the 
job and you v/ent do'vn v\/hilo they follov/od the routo of the 
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wife visit him down in jail? 


THE COU’^T: Yes. 


MRS. SHIEMTAG ; And your Honor, would you liave the 
defendant placed close to Washington? 


THE COURT: I will make the S 2 um request in that 


regard. 


That leaves Mr. Paul Crawford. 

Mr. Crawford, it is true you are the least culpable 
of all these people, but you knew what was involved. You 
knew what was going to happen and you pled guilty to the 
crime of conspiracy. 

» 

I sentence you to a term of imprlsowttent of two^and 
a half vears. 


That leaves counts 2 and 3 open. Is there a 


motion, Mr. Klempner? 


<• I *■ 



MR. KLEMPNER: Yes, to dismiss the open counts 


Judge. 




MR. KENNEY: No objection. 

THE COURT: Applicatiun granted. 




Honor? 


MR, K..' iPNER; flay fir. Crawford address your ■/ a 

•> ‘ 1 ' 


THE COURT: Yes. 




DEPENDANT PAUL CRAWFORD: YOU SJ^ I ^et tWO and a J {v 


half years, I already did seven months. 


• I* 






'in COURT 


DEFEUnANT PAUL CRAVJFORD: Would you pUt AO like in 


A-1 where T could work? 


THE COURT: No, I will leave that up to the Patodo 

H . * 

Board. You served seven months against yotir tem. They 

S) 

’’ 

take that into consideration in fixing the parole dhte 


vour release 


DEFENDANT PAUL CRAlfFORD: SOW muoh Of that tlfflil^do 


T have to do before I see the Parole Roazidt ‘ 

That is thew.^^ up 'to 


THE COURT 


me 


DEFEIIDANT PAUL CRAl 


to Washington, sir? 


THE COURT: I will make that raoommapiia'ttdn 


MR. KLEMPNER: You will malce that semie reaominanda 


tion. Thank you 
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the court t Mr. Kaplan? 

MR. KAPIAN: Yas, your Honor. Mr. Turner, would 
you stop forward ploaaa? 

I rapraaant John Tumor, tha gantlaaan at iny loft. 
I have had a number of convaraationa with Mr. Turner In 
preparing hla dafanae. So haa Mr. Clark In my office who 
ia in tha back here. I also spoke to Mr, Turner's wife 
who is in tha front row in tha brotm dress and sweater. 

I believe Mr. Turner's position in this case is 
different from all of tha other defendants and in laany ways 
unique in my experienoe. Mr. Turner has not lived a life 
of crime in the past. This case represents his first 
conviction. There is a pending charge in Mew Jersey that 
ia related to a gun that is not related to this and it is 

my understanding that he has an eminently reapectable defease 
to that charge. 

Mr. Turner, until a couple of years age, lived a 
completely law-abiding life as a fully employed individual. 

He worked in a bank. He left to better himself and worked 
* trucking company | went back to the saaie bank. They 
were glad to have him back. And vmtil a oouple of years ago, 
he worked as a truck driver and as a supervisor of truck 
drivers, which is a difficult job and a responsible job. 

It requires training i it requires constantly detector teete. 
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It la a job In which the workaro ara constantly axposaC to 
temptations of all sorts, tas^ytations which Mr. Tumar 


resisted. 


Ha has a stable personality. His marriage is a 


solid one and a good one. His wife has worked for five, six, 
eight years for one hospital in New Jersey as a nurses aid, 
what nowadays would be called a para-professional, I think. 
They don't have any children. 

He became Involved in this case partly beoause he 
was doing such a good job of bettering his econondo condi- 
tion in life. He saved up enough while he was working as 
a trucking supervisor to buy himself a tractor trailer and 
go into business for himself. Then he bussed into the reoes- 
sion that wo had a couple of years ago and he had to sell 
the truck and he was out of work. And it was at that mosient 
in his life when he met FBI Agent OeBellis and beoasM an 
informant for the Federal Bureau of Investigation. Re was 
able to act as an informant primarily beoause so many of 
the people that he knew and had grown up with and had worked 
with were crooks. 

He oame froai a poor and tough part of a dirty oity 
and the work he did was not gentlssumly work, but he stayed 
clean throughout. 

His is not the typloal instance of a man vbo is 
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apprshttnded committing th« oriM and who than agraas to 
cooparate with tha govarniMnt bacausa ha has no oholoa and 
he thinks that ha can Improve his situation. 

I have asked Turner repeatedly about his activa- 
tions for becoming an informant — I think that they would 
be important to your Honor to know — and I am not sura I 
understand them now. Being an informant is a tough ano a 
dangerous business. It is living out tha spy who osma in 
from tha cold. And although Turner was paid for his sar- 
vloas, ha was not paid all that much. Ha oould have dona 
a lot batter as a trucking supervisor, a job that ha oould 

gat today if your Honor oould sea your way clear to putting 
him on probation. 

He was a good informant and an honest informant 
and ha is a truthful man. I didn't sea him testify at trial— 

Clark -- but I rsad tha transoript and it 
fits in with tha picture that I have gotten of Turner. Ha 
is a truthful man, and I decided that what ha really is, is 
law enforcement oriented. 

Before ha became an informant, ha happened on one 
occasion on a scene where some police officers were being 
assaulted and at considerable risk to himself, he dove in, 
the good Samaritan, and helped the police officers com out 
of the scrape alive. Por that 1 think he got soma eert of 
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civilian medal in New Jersey. I do not cite that as an 
instance of good conduct to be weighed against the very 
serious offense he committed and that brings him in today. 

I cite that as a kind of information of the kind of man 
he is and the kind of treatsMnt he deserves. He is not a 
threat to society. He is a basically law-abiding man. 

How did he comm to be involvcKl in this case? Well, 
I submit that part of it is that there is an occupational 
haxard in being an informant. Your association with crim- 
inals becomes constant and intense; your participation in 
crime gets the blessing of the government. 

Turner basically is a truck driver. That was the 
role he was supposed to play in this case. He was supposed 
to drive the truck away. That is a role that he played in 
previous hlghjaokings by these same people, or some of 
them, with the advance knowledge and the advance blessings 
FBI, the symbol of law enforoesMnt; perhaps even 
more of a symbol of law enforcement in the community where 
Turner lives than the United States District Courts of the 
country. 

This particular case oame about because Agent 
DeBellis was interested in making a case against Carroll 
and the older McCloskey who were regarded as very serious 


26 


mal factors. 


1 


3012a 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
16 

19 

20 
21 
22 

23 

24 


jwlm j 

Turner did not know Cerroll and MoCloekey. Turner 
was obliged by the Agent to meet then and to cone into 
contact with them and to participate with than. 

The experience of participating with Carroll and 
McCloskey led to Turners being included in the plan for 
this highjacking of a post office truck. Turner did not 
report this highjacking in advance. That was a breach of 
the rules under which he operated as an informant, but it 
was not such a very big step from his behavior previoasly 
as an infomant. 

I have even myself regretted the necessity that 
law enforcement has of relying on informants to prove orisais. 
In some oases it does substantial harm to the individual 
involved and it also leaves a fairly sour taste in every*- 
one's mouth. It is much better to have a crime where there 
is physical evidence, neutral evidence, finger prints or 
photographs or to have a crime where the efewitnesses are 
good ones and can identify the participants. Nevertheless, 
the use of informants is a necessity, but in this case. 

Turner is a casualty of it. Be was exposed to the situation. 

He had his moral sensibilities and his sense dulled 
by the kind of activities he was encouraged and urged to 
engage in and when this particular planned highjacking cane 
along, he fell victim to greed as well as these dulled moral 
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he was n a m ed as John Doe, also known ae Jack, even thouyh 
six weeks earlier he had, after the offense, but six weeks 
before the filing of the Indlotawnt, he had laade a statement 
indicating his oonpllclty In the offense. 

Ha made that statement voluntarily and also, 
undoubtedly, because he thought that he might as well, since 
they would probably catch him anyway. But, again, Z don't 
offer It as excusing anything that he did. He acted badly) 
there is no question about it. He contributed to the dan- 
gerousness of the enterprise — there is no doubt about 
that — although, as the driver of the truck, after it was 
stolen, I submit that his role was a relatively minor one. 

Nevertheless, I don't think that Mr. Turner need^ 
to be locked up anymore. I don't think he is a danger. I 
don't think he needs to be punished anymore. And Z do think 
he has it In his capacity, he and his wife, to live out use- 
ful lives as respectable citisens suUcing an appropriate 
contribution to society. 

THE COURT t Mr. Kenney, Mr. Kaplan haa made soma 
statei&ants of fact which Z would like you to anawer. 

MR. KEHNlYt Your Honor, we have no knowledge of 
the statement made by Turner implicating himself in the 
crime prior to the indictment in June. Zn fact, the earliest 


statement we know of, where he implicated himself, was on 
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Juna 25, lf73, a statanant that was aarkad for Idaatifiaatioa 
at the trial. 

I 

Ha did make atataManta to DaBallia, tha Fll Agaat 
for whoa ho operatad aa an Inforaant, prior to that tiaa, 
other people aad ladlcatlng ha had gotten tha 
information from unknown aouroaa in a haaraay aannar. 

I have no information and I have ohaokad with 
DaBellla and other aganta of tha FBI of any highjaeking of 
which Turner gave advance notion to the FBI. I have infor- 
mation only aa to one hlghjaoking in which he participated | 

which ha reported aubaaquant to tha hijacking of the truck, 

I 

but no advance notice. | 

I 

Would tha Court care to have ma addraaa myaalf to 
any other matter? 

THE COURTt No, that ia tha one X waa partioularly 
^*'^**’**^*<* Of oouraa, tha probation report doea not i 

Indicate anything you aay, Mr. Kaplan. 

) 

MR. KAPXAMt Nell, I believe thaae a^a faota. I 
diacuaaad them with Mr. Kenney at aoa» length and I would 
think that Mr. Xannay would be in a poaition to either oon- | 

firm or dlaaffirm. In fact, I aakad him ahead of tiea. I 

i 

THE COURT I Ha aaid ha diaaffima. 1 

I 

MR. KEMNXYt X diaaffim. If Nr. Kapla.' wenta %o ! 

the point, wa would agree to have Nr. Turner 'a tantanfra | 

r t 

.... . . ^ 



1 


3016a 



jwlm 10 

adjournad and raohack It. 

THB COURT: He Indioatad to tha probation offioar 
avarythlng ba knows and nothing involvad in his ststasiant 
In the case involves statamanta of facts that you aantionad. 

HR. KAPLAN: If DaBallis sinply didn't OMntion it 
because no one asked hia — 

THB COURT: I do not think ha was approaohad to 
state trhat Mr. Turner said to him as an infomant. I .do 
think that would call for any withholding of information by 
Mr. DaBallis. 

Mr. DaBallis oallad my chambers yesterday. I told 
hia to subeiit a lattar. Ha said there is no point « beoauae 
everything ha would submit in a lattar had already bean 
told to the probation office, 

MR. KAPLAN: If your Honor please, if you think 
those aspects of Turner's history are suffloiaatly interesting 
to nor it it, I «fOttld specif ioally request Nr. Kenney direct 
those specific questions to Mr. DaBallis so that Turner is 
not in the position of — 

THE COURT: I gather Turner didn't tell the truth 
in this case until it was obvious he was in it, whioh was 
after the date of the orine or after the date of the indiot- 
nent. 

MR. KENNBY: After John Doe was in it and after 
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thm govvrnMnt praasad Ita saaroh aa to who John Ooo waa. 

MR, KAPIAN: That la all I intand to aay to yoor 
Honor. At tha tlaa ha aaid ha waa In it, at that tlaM tha 
govamiaant didn't know ha waa in it. 

THB COURT t But thay wara going to find it tha 
waak or waak aftar, that ia parfactly obvloua. 

MR, KAPLAN t It luiy ba obvioua -- 

THE COURT: That doau not prova ha oaiM forward 
and nobody know it. Ha turnad hiaaalf forward whan tha 
trail waa hot. 


MR. XAPLAHt Ha qava tha eluaa. 

THE COURT: That doaa not auika any dlffaranoa. 

MR. KAPLAN: I waa addraaaing myaalf to hia atata 
of mind, if your Honor plaaaa. 

THE COURT: I do not think Nr. Turnar ia aa law** 
abiding and law anforoaMnt mindad aa you aay ha ia. It ia 
trua ha aotad aa an Informant for tha FBI in ona or two 
mattara, but it waa lika "two for you, ona for me, thia ona 
I kaap, you gat tha othar two." Tha racord in thia oaaa 
ahowa thay thought thara waa going to ba thraa or four hun** 
drad thouaand dollara in tha truck and ha waa to gat ana 
aixth of it. You aay ha thought nilliona. 

Tha govanuaant put ia avidanoa tin out of 22 huge 
which totallad ovar a million dollara, did thay not, Mr. 
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I don't think Mr. Tumnr is fit to act as an inforaaat any- 
more. He exhibited a capacity to fall victim to tei^tatioa 
and he should stay out of it. But, as regards his capacity 
to live a law-abiding and useful life, I stand by what Z 


said. 


THE COORTt All right. 

Mr. Turner, do you have any statesMint to say to 
the Court before iag>osin 9 sentenoe upon yea? 

THE DEFBHDANTt Bo, your Honor, Z do not. 

THE COURT! Mr. Tamer, while a plea has been 
that you were reslly activated and helped the govensMnt, 


you were really in this, you knew what wa« involvedi you 
knew gxins were being used. You were going to participate 


if you were successful in the amount of over a hoedred tho 


dollars, if not twice that amount. 

Zf you plead guilty to the crime of assault on 
^ ofti.omx which was done, as Z gather, to lighten your exposuri 
to sentence, which the government accepted in return for your 
testisiony, Z sentenoe you to a term of ten years. 

THE COURT! As far as Mr, Turner is oonoemed, Z 
understand there is a Count 1 to which he also pled. 

MR. KAPLAM! Yas, if youT Honor plaasa, me bag the 
Court's indulgence for Nr. Tumor to remain seated amd Z aova 
to dismiss the open Count. 
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THE COURT: Th« opM Count is 27 
MR, KEHmY: That la oorraot. 

THE COURT: That ia 4iamissad, hut I did not 
inpoaa a aantanca on Count 1. 

MR. KENNEY: That's right. 

THE COURT: I imposa a saatanoa on Count 1 of 
fiva yaars to run oonourrantly with Count 3, 

MR. KAPZAN: If your Honor plaaaa, would your 
Honor oonsidar in Mr. Turnar's oasa, making him aligibla for 
parola? 

THE COURT: Ho, I will lasva it up to tha parola 
board. Thara was a murdar in this ossa, Mr, Kaplan. 

MR. KAPXAN: I undarstaad that. 

THE COURT: A man was klllad. 


1 («Ve) hereby ceruly that the isrageino 
It o true and accurate tronacript, to the bf 
ol my (our) skill and ability, from r y (ouJ; 
<?taiu^a] 
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United States v. Carroll, et al. , 
7. “. Cr. 855 

Defendant Vincent McCluskey, by affidavit 


" I V r ' : 


submitted to this court on September 6, 1973, indicated 

that there was a question regarding his competency to 

stand trial. . 

!. ■ I 

Tnc court on that date signed an order 
directing that the movant be examined by Dr. David 
Abrahnr.iscn pursuant/ to the procedures sot forth in 
18 U.S.C. 5 4244.' Subsequently, on September 12, 1973, 
no”a''t r, (ij.'stcd pcniission that lie also be axai:;i:.cd 
by V' . Sti.r'ley Pnrtno’..’ at hie o'-m expc.'.sc. 

Tlio case was called for trial this morning, 
at which time the reports of both doctors were 
submitted to tlic court. After reading those reports, and 
upon the request by the attorney for the defendant that 
__ further examination bo made of his client, the court 
refused to accept any plea at this time to the super— 
seding indictment. 

In lieu of holding a hearing at thin time, 

the movant is com,'nittcd to the custody of the Attorney 
« • ^ 

Ceiuiiil for £urtVn.r study and report na ‘ ^ »■■ ■" — i 

Mcdi<#IC«nic. ro. t/dc.fl 

IlCORO OM.CI ' 


(JCV i 0 1973 

received 
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competency of the defendant to stand trial. 


So ordered. 

Dated: September 17, 1973 



n . s . U 



Within naned VINCHNT McCLOSKEY dclivorcd to the Warden, 
Federal Det. Hdnts. 427 West St. NYC or. Soptemher 1^, 1973, 

Thonos n. Ferrandliia 
U.S. Marshal, SONY. 
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Chambkm or 
CHARLES M. MCT7NER 
District Judoe 


United States District Court 

United States Courthouse 
Eolev Square 
NEW YORK. N. V. 10007 


November 23, 1973 


Jay Goldberg, Esq. 

299 Broadway 
New York, N. Y. 

United States v. Vincent McCloakey 
73 Cr. 855 

Dear Mr. Goldberg: 

I enclose herewith a copy of the report 
received from the Springfield Medical Center 
regarding your client. 


Very truly yours. 


Norman C. Kleinberg 
Law Clerk 
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United States nooistrate 
Southern District of Kev; York 


OiJITED STATES 0;’’ AI'iERICA, 

- V - 

k(Xi-iijxA. I CEGiM>«i*wY and 

HARRY JOMHGON, 

Defendants . 


^5'--: 


r 


COMPLAIW^x' 

•.-1\ 

* • C f '! ^ / 1 

.*.v^ u«o*wt a U ^ \ ^ % 

lyod, nil, iii'i 

ftt**’*^ . v' ' 


SOUTHERN DISTRICT OF HE'./ YORa, ss: 

KENNETH J. Klk'.VI'r, eeinij duly sworn, deyioscs and 
says that he is a United States Postal Inppector and cHaryyes 
as follows: 

1. Fro:n on or aUous the 1st uay of January, i'dVl;, 
up to and Includinj the 19tn day of June, 1973, lii the 
Southern District of i.'ew Yor',: and elsewhere, A’l^jLIA/'i rX 
CLOSKEY and HARRY JOIH/SO.'i, tne defendants, and oti.er:: to tii... 
jovernr.tont both known ana unlcnown, unlav/fully, wilfully n.u. 
knowingly did coMbino, conspire, confederate and arjree to- 
C^ether and with e.acn other to violate Sections 17C3, 

Title 18, United States Code. 

2. It was a part of salti conspiracy the said 

oefendants would and did the vicinity of Deele.iun a. id 

./illia.-:! Street, N'ew York on April 5th, 1973 and there assl.tt 
and participate in the ai\;icd robbery of a United States Hail 
Truck at the intersection of .leelcinan and V/illia..i Street... 

3. In furtherance of said conspiracy and durinj 
tne perpetration and attcr.'.ptcd perpetration of tho I'obbery 
of said mall truck, V/ILLIAl'i HICKEY, an eiiiployco of the 
United States Postal Service wjys killed while he v;as en.ja.:,ed 
in and on account of tho performance of hlo duty, to wit, 
ijuardlnc said United States ;.iall truck. 

The bases for deponent's knowledge and for the 
forgoing charge are in part us follows; 




/ 
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1. St.'.'vic.r.ci'.t by Chc^'ci.r Crav/ford bhat iic purbicl- 
pated in said cri*,;e and 'ch„.l; I.AddY JOIINSOW v,as ',/lbi; In 
xiis car at the tar.c ana also participated In the robbery o£ 
said ir.all truck. 

2. Statenents by I'crrance Dev/ey Myers that /.a par- 
tlcapatcd In said cri.v.e that billy Me Closkey v;as at the 
scene or said cri.ne on .'.prll 5th, 1973 and participated in 
the armed robbei-y o£ said ..lall truck. 

3. Invootijatio.. conducted by your deponent^xn th. 
course of his official duties i-evoaled that h'lllieu.i n(j'ckoy, : 
postal cuaru v;as in fact klllca by ti-n shot while juai’dln,_; 

a United States .'iail Truck at the tixic and place Indicatoii 
above . 

'* ■ I liL X' Vii> JI m , eC'pon.^*iiy ^)rx.,yu. siiac a v/ari'ant i/.ay xssuo 
for the apprehension of the a'./Ove-na;.icd defenJarits and t.iat 
they raay be arrested and Iriprlsoned, or bailed as the case 
r.'.ay be. 

- h- A .'V . / 

.vJl.h.s'xU o .^^lUiVxT 

Sworn to before me this 
19th day of September, 1973. 





c* J .hartenstine 

U» S, MAGISTRATE 

S.D.N.Y. 



JJL:vk 


10?6a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


THOMAS JOSEPH CARROLL, JOHN DOE 
a/k/a "JACK", VINCENT McCLUSKEY 
a/k/a "MIKE", ROBERT E. RIPPY 
a/k/a "RIPP", CHESTER CRAWFORD, 
PAUL CRAWFORD, TERRENCE DEWEY 
MYERS and GEOFFREY MATTHEWS 
MANN, 

Defendants. 


:rim. 5 83 


INDICTMENT 
73 Cr. 




r.LLO 


JUN 14 1973 


The Grand Jury charges: 

1. From on or about the 1st day of January, 

1973, up to and Including the day of the filing of this 
indictment, in the Southern District of New York and 
elsewhere, THCMAS JOSEPH CARROLL, JOHN DOE a/k/a "JACK," 
VINCENT McCLUSKEY a/k/a "MIKE," ROBERT E. RIPPY a/k/a 
"RIPP," CHESTER CRAWFORD, PAUL CRAWFORD, TERRENCE DEWEY 
MYERS and GEOFFREY MATTHEWS MANN, the defendants, and 
others to the Grand Jury known and unknown, unlawfully, 
wilfully and knowingly did combine, conspire, confederate 
and agree together and with each other to violate Sections 
1708 and 2114 Title 18, United States Code. 

2. a It was a part of said conspiracy that 

the defendants would steal and take mail bags from a letter 
and mail carrier and from a mail route and other authorized 
depository for mall matter, in violation of Section 1708, 


Title 18, United States Code. 


i". I • 


• O ^ 
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2.b It was further a part of said consplrocy 
that the defendants, in attempting to effect a robbery of 
persons having Lawful charge, control and custody of mall 
matter and other property of the United States, would and 
did wound and put In Jeopardy the lives of the said 
persons by the use of dangerous weapons, 

OVERT ACTS 

In furtherance of said conspiracy and to effect 
the objects thereof, the following overt acts among others 
were committed In the Southern District of New York: 

1. On or about the 20th day of March, 1973, 

CHESTER CRAWFORD, PAUL CRAWFORD and TERRENCE DEWEY MYERS 
went to the vicinity of Wall Street, New York, New York. 

2. On or about the 22nd day of March, 1973, 

CHESTER CRAWFORD met with THOMAS JOSEPH CARROLL and 
VINCENT MC CLUSKEY a/k/a "MIKE" In the vicinity of Fulton 
Street, New York, New York. 

3. On or about the 5th day of April, 1973, 

THOMAS JOSEPH CARROLL, JOHN DOE a/k/a "JACK", VINCENT 
McCLUSKEY a/k/a "MIKE", CHESTER CRAWFORD, TERRENCE DEVEY 
MYERS and GEOFFREY MATlliEWS MANN, met at Katz's Delicatessen, 
Houston Street, New York, New York. 

(Title 18, United States Code, Section 371) 

COUNT TWO 

The Grand Jury further charges: 

On or about the 5th day of April 1973, In the 
Southern District of New York, THOMAS JOSEPH CARROLL, JOHN DOE 
a/k/a "JACK," VINCENT McCLUSKEY a/k/a "MIKE," ROBERT E. 

RIPPY a/k/a "RIPP," CHESTER CRAWFORD, PAUL CRAWFORD, 

TERRENCE DEWEY MYERS and GEOFFREY MATTHEWS MANN, the defendants. 
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unlawfully, wilfully and knowingly and in the perpetra- 
tion and attempted perpetration of a robbery in violation 
of Title 18, United States Code, Section 2114, did kill 
an employee of the United States Postal Service, to wit, 

William Hickey, while he was engaged In and on account 
of the performance of his official duties, to wit, the 
guarding of said United States mall truck. 

(Title 18, United States Code, Sections 1111, 

1114 and 2) 

COUNT THREt: 

The Grand Jury further charges; 

On or about the 5th day of April, 1973, In the 

Southern District of New York THOMAS JOSEPH CARROLL, JOHN 

DOE a/k/a "JACK," VINCEUT McCLUSKEY a/k/a "MIKE," ROBERT 

E. RIPPY a/k/a "RIPP," CHESTER CRAWFORD, PAUL CRAWFORD, 

TERRENCE DEWEY MYERS and GEOFFREY MATTHfVS MANN, the 

defendants, unlawfully wilfully and knowingly, did assault 

a person, to wit, Crawford Lawrence, having lawful charge, 

control and custody of mall matter and of property of the 

United States, with Intent to rob, steal and purloin such 

mall matter and property of the United States, and In effecting 

and attempting to effect such robbery, did wound and put 

In jeopardy the life of the said Crawford Lawrence by use 

of a dangerous weapon, to wit, a .32 revolver. 

(Sections 2114 and 2, Title 18, United States 
Code . ) 


United States Attorney 




FOREMAN 



3 CR 1 M .583 

H0I» We. VSA-JU-ni (t. 

lb i^tateg Bifttrict Court 

UTHERN DISTRICT OF NEW YORK 


IINITKD STATES OF AMERICA 


AS JOSEPH CARROLL, JOHN DOE 
a "JACK", VINCENT McCLUSKEY 
a "MIKE", ROBERT E. RIPPY 
a "RIPP", CHESTER CRAWFORD, 
, CRAWFORD, TERRENCE DEWEY 
S and GEOFFREY MATTHEWS 


INDICTMENT 

! 18, United States Code, 
on 371 

! 18, United States Code, 
ons nil, 1114 and 2 

: 18, United States Code 

.one 2114 and 2. 

pm J. aWBAM 

MUm attoriMV- 

JE BILL 
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UNITED STATES DT8TRICT COURT / ^ . CRIIeA* 6 ' 

SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AKERICA 


: INDICTMENT 


THOMAS JOSEPH CARROLL, JOHN DOB 
«/k/* "JACK", VINCENT HcCLUSKBY 
«/k/« "MIKE", ROBERT E. RIPPY 
•A(/« "RIPP", CHESTER CRAWFORD, 
PAUL CRAWFORD, TERRENCE DEWEY 
MYERS and GEOFFREY MATTHEWS 
MANN, 


Dafsndanta* 



Tha Grand Jury chargaa: ' ' 

- I •' ^ 

1, From on or about tha lat day o£ January, 

1973, up to and Including tha day o£ tha filing of. thia 
indietmant, in tha Southam Diatriot of Nam York and 
alaawhara, THOMAS JOSEPH CARROLL, JOHN DOE a/k/a "JACK", 
VINCENT McCLUSKBY a/k/a "MIKE", ROBERT E. RIPPY a/k/a 
"RIPP", CHEST TR CRAWFORD, PAUL CRAWFORD, TERRENCE DEWEY 
MYERS and GEOFFREY MATTHEWS MANN, tha dafandanta, and 
othara to tha Grand Jury knoim and unknown, unlawfully, 
wilfully and knowingly did coobino, eonaplra, oonfodarata 
and agraa togathor and with aach othar to vlolata Saotiona 
1708 and 2114, Tltla 18, Itaitad Stataa Coda. 

2.a It waa a part of aaid oontpiraey that 
tha dafandanta would ataal and taka mall baga from a lattar 
-»i mail earriar and from a mail routa and othar authoriaad 
dapoaltory for mall mattar, to wit, from a Ualtad Stataa 
mall truck In rtolatlon of Sactlon 1708, Tltla 18, Ualtad 


\ 


Stataa Coda. 
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2*b It was furthar a part of said coasplracy 
that the defendants. In atte^jtlng to effect a robbery of 
persona having lawful charge, control and custody of nuill 
matter and other property of the United States, would and 
did put in Jeopardy the lives of the said persons by the 
use of dangerous weapons. 

OVERT ACTS 

In furtherance of said conspiracy and to effect 
the objects thereof, the following overt acts among others 
%fere coonltted In the Southern District of New Yota: 

1, On or about the 20th day of March, 1973, 
CHESTER CRAWFORD, PAUL CRAWFORD and TERRENCE DEWEY MYERS 
went to the vicinity of Wall Street, New York, New York. 

2, On or about the 22nd day of March, 1973, 
CHESTER CRAWFORO met with THOMAS JOSEPH CARROLL and 
VINCENT McCLUSKEY a/k/a "MIRE" In the vicinity of Fulton 
Street, New York, New York, 

3, On or about the 5th day of April, 1973, 

THOMAS JOSEPH CARROLL, JOHN DOE a/k/a "JACK", VINCENT 
McCLUSKEY a/k/a "MIKE", CHESTER CRAWFORD, TERRENCE DEWEY 
MYERS and GEOFFREY MAFTHEWS MANN, met at Kata's Delicatessen, 
Houston Street, New York, New York, 

(Title 18, United States Code, Section 371) 

COUNT TWO 

The Grand Jury further charges: 

On or about the 5th day of April 1973, In the 
Southern District of Now York, THOMAS JOSEPH CAIIOLL, JOHN 
DOE a/k/a "JACK", VINCENT McCLUSKEY a/k/a "MIKE", ROBERT E. 
RIPPY a/k/a "RIPP", CHESTER CRAWFORD, PAUL CRAWFORD, 
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TERRENCE DEWY MYERS and (ZOFFRBY MATTHEWS MANN, tha 
dafandanca unlawfully, wilfully, knowingly, with mallca 
afozathoughc and In tha pazpatratlon and attanptad parpa- 
tratlon of a robbary In violation of Tltla 18, Unltad 
States Coda, Section 2114, did ourdar and kill an aiaployee 
of tha Unltad States Postal Sarvlca, to wit, William 
Hickey, while ha was engaged In and on account of tha 
perfomanea of his official duties, to wit, tha guarding 
of said Unltad States mall truck. 

(title 18, Unltad States Coda, Sections 1111, 

1114 and 2) 

COUNT THREE 

The Grand Jury further charges: 

On or about tha 5th day of April, 1973, In the 
Southern District of New York THOMAS JOSEPH CARROLL, JOHN 
DOE a/k/a "JACK", VINCENT MeCLUSKEY a/k/a "MIKE", ROBERT 
E, RIPPY a/k/a "RIPP", CHESTER CRAWFORD, PAUL CRAWFORD, 
TERRENCE DEWEY MYERS fJid GEOFFREY MATTHEWS MANN, tha 
defendants, unlawfully wilfully and knowingly, did assault 
a person, to wit, Crawford Lawrence, having lawful charge, 
control and custody of mall matter and of property of the 
United States, with Intent to rob, steal and purloin such 
mall matter and property of the Unltad States, and In 
effecting and atta8q>tlng to affect such robbery, did wound 
and put In Jeopardy tha Ufa of tha said Crawford I^wronce 
by use of a dangerous weapon, to wit, a .32 revolver. 

(Sections 2114 and 2, Title 16, United States Code.) 



PaJi -T, 



United States Attorney 
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THE UNITED STATES OF AMERICA 

vs. 

THOMAS JOSEPH CARROLL, JOHN DOE 
a/k/a "JACK", VINCENT McCLUSKEY 
a/k/a "MIKE", ROBERT E. RIPPY 
a/k/a "RIPP", CHESTER CRAWFORD, 
PAUL CRAWFORD, TERRENCE DEWEY 
MYERS and GEOFFREY MATTHEWS 
MANN, 

Defendants 
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d 



Th« Grand Jury chargaa: 

1. From on or about tha lac day of January, 1973, 

up Co and Including cha day of Cha filing of Chit XndlcCaanc, 
in cha SouCham DiaCrlcC of Haw York and altaiAara, TH0HA8 
JOSEPH CASBOLL, JaiM TUUIR, a/k/a "Jack", VIMCBIIT HC CLUSKBY, 
a/k/a "Mika", ROBERT E. EZPPT, a/k/a "Rlpp", CBB8TBR CRAHVORD, 
PAUL CRAWFORD, TERRENCE DEWEY MIERS and GEOFFREY HATTHWS 
MAMM, Che defcndanca, and oChera Co Cha Grand Jury knotm and 
unknown, unlawfully, wilfully and knowingly did coariblna, con* 
apire, confederate and agree together and with each oChar Co 
violate Sacciona 1708 and 2114, Title 18, United Scataa Coda. 

2. a It waa a part of aald conapiracy that the 
defandanca would ataal and taka aall baga fron a lattar and 

^ mail carrier and Urom a nail route and ochar auchoriaad dapoai* 
Cory for mail mattar, to wit, fron a United Stataa nail truck 
1 in viol, lion of Section 1708, Title 18, United dtataa Coda, 

2.b It waa further a part of aaid eonapiraey that 
Cha dafandanta, in attempting to affaet a robbery of paraona 
having lawful charge, control and euatc^y of nail natter and 
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aforethou^t and In tha parpaCration and attaatpCad 
parpetratlon of a robbary In violation of Tltla 18, Unltad 
Stataa Coda, Sactlon 2114, did nirdar and kill an aaployaa 
of tha Unltad Stataa Poatal Sarvlea, to wit, Wllllan 
Hlckay, while ha was angagad In and on account of tha 
parformanca of his official dutlas, to wit, tha guarding 
of said Unltad Stataa nail truck. 

(Title 18, Unltad States Coda, Sections 1111, 

1114 and 2.) 

COUNT nm 

Tha Grand Jury further charges: 

On or about tha 5th day of April, 1973, In tha 
Southern District of Maw York THOMAS JOSSFH CAIIOIX, JOHM 
TURMER, a/k/a "Jack", VIMCMr MC CUISOY, a/k/a "Mika", 
ROBERT E. RIPFY, a/k/a "Rlpp", CHISm ClAOTOtD, PAUL 
CRAWFORD, TERRENCE DIKIY HYIR8 and dOPFlEY MATYHBII HAMM, 
rhe dpfandants, unlawfully, wilfully and knowingly, did 
assault a person, to wit, Crawford Lawrence, having lawful 
charge, control and custody of nail natter and of proparty 
of the United States, with Intent to rob, steal and purloin 
such nail matter and property of the United Stata^ and in 
effecting and attempting to affect such robbary, did «round 
and put m jMpardy tha Ufa of tha Said Crawford Lawranea 
by uae of a dangerous iiaapon, to »#lt, a .32 revolver. 

(Sections 2114 and 2, Tltla 18, Unltad States Coda.) 



Unltad States Attorney 
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ocher property of Che United States, would and did put 
in Jeopardy the lives of the aald parsons by tha use of 
dangerous weapons. 

ovm ACM 

In furtherance of said conspiracy and Co effect 
the objects thereof, the following overt acts aaong others 
were coealtted In Che Southam District of New York: 

1. (hi or about tha 20th day of March, 1973, 

emsTUi CBAvrocD, PAUL ciAnroD and ninacB dwiy ttos 

went to Che vicinity of Wall Street, New York, Mow York. 

2. On or about the 22nd day of March, 1973, 

(noSTEl (HUWFOBD not with TttOMAS JOnPH CAUOLL and 
VINCENT MC C1JD8KEY, a/k/a "Mike", la the vicinity of Pulton 
Street, New York, Now York. 

3. On or about tha Sth day of April, 1973, 

THOMAS JOSEPH CAMOLL, JOHN TUINEE, a/k/a "Jack", VINCENT 
MC CLUSKEY, a/k/a "Mika", CHESTER CRAWFORD, TERRENCE DEWEY 
MYERS and GEOFFREY MATTHEWS HAMM, nat at Kate's Dallcatassan, 
Houston Streat, New York, Mew York. 

(Title 18, United States (^de. Section 371.) 

cowrr TWO 

The Grand Jury further charges: 

On or about the Sth day of April, 1973, In the 
Southern District of New York, THOSfAS JOSEPH CARROLL, 

JOHN TURNER, a/k/a "Jack", VINCENT MC CLUSKEY, a/k/a "Mike", 
ROBERT E. RIPPY, a/k/a "Rtpp", CURSTER CRAWFORD, PAUL CRAWFORD, 
TERRENCE DWBY MYERS and G»)FFRKY MATTHEWS MAIN, the 
defendants unlawfully, wilfully, luoYingly, with nallea 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEM YORK 


UNITED STATES OF AMERICA. 


.^1 / 

73 Cr. 406 


; TIIOMAS JOSEPH CAEROU. JOW DOB a/k/a 
! "JACK". VnCBirr McCLUSKEY, a/k/a "hike**. 

ROBERT E. RIPPT, a/k/a "KIPP". CHESTER 
I (.RAHKNU). PAUL CRANPORD. TERRENCE DEWEY 
:i MYERS Mid OCOPFREY MATTHEWS MANN. 


DEPENDAirr VIMCBIIT MiClJUSUY't 
RRMBSTS TO CNARCZ 


JOm P. NAITIN 

AttMMf far DafniMt NeautOY 
Offiea I P. 0. AMvacJ 
S42 Madlaaa knm»m 
N«w York. Nm Yait 10017 
Tal. (212) 27t-SMi 
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UNITED STATES DItTBICT COURT 
SOtmiERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


niOMAS JOSEm CARROLL. join OOli a/k/a 
"JACK*', VINCENT McCLUSKEY, a/k/a 
ROBERT E. RUPPY, a/k/a ••RIPP", CHESTER 
CRANFORD, PAUL CRAHPORD, TERRENCE DBNBY 
MYERS and GEOFFREY MATTHENS MANN, 


Dafaaiaata . 


73 Cr. 606 


DEFENDANT VINCENT McCLUftKEY's 

leqmm to oume 


Dafaadaat Viacant McCluakajf Mapact^lly ra^uaata tha Coart 
to iacluda tha following in Ita chargo to tha jury: 


Ranuaat No. 1 


Taatlnony of Infowar - Intaraatad Vltaaaa 


Tha taatiaaagr af an infaiaor who paavldaa aviSaaca againat a 
dafandaat for pay, or far ianaailty fro* puaiahaaat, or far paraiaal 
advaataga or vladlcatlon. auat ha aaaiiiaad and «ai|had hy tha jMry wiili 
graatr eapa than tha taatlaniy af an apdiaaty vltaaaa. TIm jaty aaat 
dataralaa whathar tha iafai«ar*a taatlaaay haa haaa affaatad hy Utaiaat, 


or hy prajudlca agaiaat dafaadant. 

Maffav. Uaitad Stalaa. : 
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No. 2 , 

M>r» PT«»eiic« Not Suf fi cient 

M«re pr«s«nc« at the ecene of the criae am) knowledge that » 
criae Is being eoaaltted are not sufficient to establish that the defend- 
ant aided and abetted the criae, unless find beyond reasonable doubt 
that the defendant was a participant and not nerely a knowing spectator. 

I 

Pinkney v. United SteteSg SBO Pe2d BA2 (Sth Cir. 1967), 
cert, den: 394 U.S. 90i. 81 S.Ct. 831, 19 L.Dd.2d 876; 

Nipp V. United States. 422 P.2d 509 (lOth Clr. 1970), 
cert. fin. jiFOTTn, 90 S.Ct. 2213, 26 L.Bd.2d 569. 
cert. den. 397 U.S. 1008 , 90 S.Ct. 1235. 25 L.Cd.2d 4.: .. 


I 


■ I 
I 
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R »qu«»t No. 3 

\ ■ 

( 

I»p«mch— nt - IacoMl<fnt 8t>t— nts or Comhic t 
Th« tcstiaony of • witness say be discredited or iapeeehed 
by showing that he previously aade stateaeats which are inconsistent 
with his present testiaony. The earlier contradictory stateaents are 
adaissiblc only to iapeach the credibility of the witness, and not to 
< establish the truth of these stateaents. It is the prorince of the jury. 

; to deteraine the credibility, if any, to be given the testiaony of a 

' I I 

witness who has been iapeached. 

If a witness is shown knowingly to have testified falsely 
conck/Zalng any aaterial natter, you have a right to distrust sash 
t witness' testiaony in other particulars; and you any reject all the 
testiaony of that witness or give it such ciodibility as ytMi any think 
it deserves. 

I : 

I , 

An act or eaisaien la "kaeaingly" doae, if deav velongasily 
, and intentionally, and not because of aistake or accident or ether ■ 

, innocent reason. ' ! 

■ I ' 

,j united States v. Kalw . Sll f.2d 124, ISS-tM (7tli ar. 1947), i 

!' cert. dsa. li.S. JoiS, M S.Ct. 191, 19 L.U.ld *41, rah. 

den S92 U.8. 944. 49 S.Ct. 2277, 20 L.Ed.2d 1413; United States 
' V. Santos, 372 9 . 2d 177, 140 (2d Cir. 1947). ^ i 

l! See also: The Prsiiainary Draft of Proposed Rules of Ividaace I 

for the United States District Courts and Magistmtas, P. 144. < ! 

; ) i 


i 


I 
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Request No. 4 


lapeech— nt - Convict lorn of Feiony 

The testiaony of a witness aay be discredlteil or iapeached by 

showing that the witness hau been convicted of a felony, that is, of a 

crlaw punishable by iaprisoneent for a tern of yean. Prior conviction 

does not render a witness Incoapetent to testify, but is nerely a cir- 

cuastance which you way consider in deterBlning the credibility ef 

the witness. It is the province of the jury to detev. no the weight to 

be given to any prior coaviction as i^peachiseat. 

■ ledina V. United States . 254 P.2d 22t (9th Clr. 1954) , 
cert. Jon. U.S. 846, 79 S.Ct. 72, 3 L.I4.2d 80 (1958); 
Robersea v. Uhited States . 249 P.2d 737, 72 A. L. 8.24 484 
(StK Cir. 1957j, cert. Jen. 356 U.S. 919, 78 S.Ct. 704, 

2 L.Ed.2d 715 (1958); United Sta*^es v. eacobedo. 430 F.2d 14, 
18 (7th Cir. 1970). 
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Baquest No. S 


No Inference Agfinst Defendant by Reason of his. Failure 
to Testify. 

Meabers of the Jury, I charge you that in every crialnal case. 

l 

without exception, there is a rule which every defendant has the 
privilege and right to rely on. It is the rule that no defendant under 
any clrcunatances is coapdlled to take the witness staml or offer any 

i 

tostiswny whatever. By pleading "not guilty", the defendant has in 
effect denied the charges on which he is being tried and has put into j 
issue every naterial accusation against hin stated in the indictnent. ; 
The law has given hin the right to say to the proseaution in effect: 

Prove your ease against ue beyond a reasonable dovht; it is ay judgaeat | 
that the situation is such that 1 aa not bound to take the witness stand , 
and the law gives ae that right, and the law gives ae that privilege. 

i 

It is the prosecution which aust prove the defendant guilty j 
and the defendant cannot be required to testify or to disprove anything. | 

Any accused person bathe right to stand auto. This right ! 

1 

% 

has a historical basis of several centuries having been part of the law j 
of England and having bacoaa part of tha law of thia country ever aiace j 


its inception. 


Tho right to stand nuts cr to rsania til 


sat is n constitntion|l 


right gmatod to ovory person end tho raorcii 


lis constitutional i 


right to rsaain nuts or silaat nay aat be caasiderad by you aa aay 
iadicatian af gnilt or aa aa adsdssiaa af guilt, la faat tho dafoadani 
Vinceat McCluskay's reuaining auto aay aot ba c aasida r ad by you at all 


s 


X 
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for MIX purpooo. Th® prosuaptlon of Innoconce and the Gov«rTUk*flt ' ’>ua^®p 
of previnf guilt beyond a reasonable doubt will be explained to you 
further in ny chargef or, has already been explained to you, as the case 
■ay be]. 

I 

iiere the defendant Vincent NcCluskey did not cone forward as 
a witness or take the witness stand. I charge you that this was his 
absolute eonatitutionai right. I charge you that you nust not allow 
this fact in any way to prejudice hin or to consider it as an indication ' 

or adaission or iaferance of guilt. ! 

I 

United Itataa V. Schwarts . S98 F.2d 464 (7th Clr. 1968) . 

cert. den. JfS U.S. 10062, 89 S.Ct. 714, 71 I..Ea.2d 70$; 

I 

*21, 1S8-139, 75 s.ct. 

127, IS6-IS7, L.Bd. 150 (1954). 


I J 


305<*a 


!) 


Raquatt No» 6 

of Innocanc* - Waxitn of Proof - R—scmable Doubt 

The law presuBM a defendant to be innocent of crime. Thut a 

defendant, although accused, begins the trial with a "clean slate" - with 

no evidence against hia. And the law peraits nothing hut legal evidence 

i presented before the Jury to be considered in support of any charge agalnat 

the accused.^ So the presumption of innocence alone it sufficient to 

,, acquit a defendant, unless the Jurors are satisfied beyond a reasonable 

, doubt of the defendant's guilt after careftil and iapartial consideration 

1 

of all the evidence in the case.) 

/ 

It is not required that the gove m a an t prove guilt beyond all S 

t 

possible doubt. The test it one of reasonable doubt. A roasoai^le doubt 
, is a doubt basod upon rsason and coaaom sense - the kind of desibt that 
would aake a rearonabls person hesitate to act. Proof beyond a roasoaabU 
doubt oust, therefore, be proof of such a coaviaciag character that you ' 

I 1 

I would be willing to rely and act upon it unhesitatingly la the aost j 
.( Important of your own affairs. I 

Ju'y Mill roaaaber that a dofoadont is never to bo coavidod 

i 

on aero suspicion or conjocturo. 


I 


The burden is alaays upon the prosocutloa to prove guilt tsrtn| 

'j a raasoaable doubt. This burdaa aovor shifts to a dofendaat; tot the loi 

ll I 

I 

I 

J 

1 


never inposos opom a defondoat in a criaiaal case the burden of duty of 
calling any witnesses or producing nay ovld 


A r oasoaa b lo doubt enisu 


, after carofhl aad iapartla 


•I oonsldoratioa of all the evidence in the ease, the jurats do aac foal 

** i 
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convinced to a aoral certainty that a defendant ia guilty 


of the 



3aai Wright* Fadoral Praotiea and Procedural 
Criainal sec. 500; criw. Jury Inatr. o.C. Hoa. 8* 9 


V. United Statea. 218 U.8. 245* 253* 31 g. 
54 L. Bd. 1021 (1910) ; AViaw v. United Stataa. 

(1897?”“' ®* Ct7 235 7 ko^iSlT 41^L? i d 


Ct. 24* 
165 U.8. 
. 624 


Vt 105 P. 2d 737 (8th Cir. 1939} ) 

Unitad Stataa v. Link* 20? p. 2d 592 (3d Cir. 1953) . 
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R equast No. 7 


Indictoent but an Accusation - Oiract Evidenca - 
Circtaia tnntial Evldanca 

An indictment (information) it but a formal method of accusing 
a uefendant ofa crime. It It not evidence of any kind sgainit the 
accused. 

There are two types of evidence from which a Jury nay properly 
find a defendant guilty of a crime. One is direct evidence - such as the 
testimony of an eyewitness. The other is circumstantial evidence - the ' 
proof of a chain of circusstances pointing to the commission of the 
offense. 

I 

As a general rule, the law makes no distinction between direct 

and clrcumatantial evidence, but simply requires that, before convicting 

a defendant, the Jurv be satisfied of the defendant's guilt beyond a 

reasonable doubt from all the evidence in the case. 

iDdlctmont not evidence: United States v. Valker. 

313 P.2d 236 , 241 (6tli Cir.lKS), cert. Jen. 

374 U.S. *07, 83 S. Ct. 169S, 10 L.Bd.2d 1051; { 

Black V. Unit^ Sta tes. 309 F.2d 331, 343 (tth Clr. 1962), 
cert. dan. 372 U.S. 934, 83 S.Ct. 880, 9L.Ed.2d 765; I 

IMited State s v. Semier , 274 F.2d 613, 617 (7tli Clr. I960); , 

yited Stata e v. S^num . 312 Fed. Supp. 969, 972 (Dlst.Ct. 

Irii. 1970) Judgat. aff'd. 446 F.2d 916 (C.A.)cert.daa. 

404 U.S. 10025, 92 S.Ct. 699, 30 L.Bd.2d 675. 
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RdqutSt No. g 


/ 


hhMiwr of Not M tcttiarily Controlling 


Th# weight of the evidence ie not necessatily dotoni4nH by 
the nuaber of witnesses testifying on either side. You should consider 
sll the facts and circuutances in evidence to deteralne which of the 
witnesses are worthy of greater credence. You nay find that the testl- 
Bony of a saaller nunber of witnesses on one side is nore credible than 
the testiaony of a greater niaiber of witnesses on the other side. 


J 


... I 
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Raqy«t Nc. 9 




Confaision - InciiUaatlBg Co-dafaad— t 


A confession Bade outside of court by one defendant nay not 

be confidered as evidence afainst another defendant not a party to auch 

#> 

confession. 

States . 3fl U.S. 123, S8 S.Ct. 1620, 

» 1 . fed . 2<nrrj — 


•1 

‘J 

« 

«1 


n 

f* 


J 
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Request He, 10 




Adaisaion - IncrlKinatlat r 

An adaisslon or IncriKlnatory statramt Mde ox act dane by 
ona dofendaot, outside of court, aay not bo conslderod as evldonce 
afainst another defendant who was not present and so did not see the 
act done or hear the statoMot nade. 


\ 
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R*qu»st No. 11 


lUMlltl 


Th« defendant Viacant McCluakay in this cast assarts the 
defense of insanity. 

Under the defendant's plea of "not fuilty", there Is an issue 
•a to his sanity at the tiM ef the alleged offense. The lau does not 
hold a person crlainally accountable for his conduct while insane, since 
an insane person is not capable of fondng the intent essential to the 
connissloB of a crlne. 

The sanity of the defendant at the tine of the ccMlsslon of 
the alleged offense is an elanent ef the crlsM charged and nuat be 


established by the gove rw ent beyond reasonable dedbt. just as it aust 
establish every other elanent of the offense charged. 

A defendant is insane within the naaning of these iaatructiens 
il*s tine ef the alleged crlninal conduct , as a result ef nantal 
disease or defect he lacks substaatial cecity either to i^preciate the 

wrongfulaess of his conduct ar to confess his conduct to the re^rcMt^ 
of law. 


As used in these instruetiona. the to 


iCal disease* or 


'defect* do net include an abneraallty nanifaated aaly^hy repeated 
r.lalnal or otherwise antisocial eahdnat. 

far the purpose ef throving light upon the nsntnl canditien ef 
the accused at the tine ef the alleged effsnse. the Jury mar consider 


I 
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evidence of his aental state both before and after that tine. The 
Material issue, however, is whether the defendant was sane or insane 
at the tine of the alleged crininal conduct. 


Temporary insanity, as well as insanity of longer duration, 
is recognized by the law. 

If the evidence in the case leaves you with a reasonable 
. doubt as to whether the defendant was saae at the tlae of the ailoged 

! offense, you will find hin not guilty, even though it nay appear that 

! 

' he was sane at earlier and later tisMS. 

. i 

In considering the eental state of the accused, the jury will 
always bear in eind that the law never ijaposes upon a defendant in a 

1 

crininal case the burden or duty of calling any witnesses or producing 

I 

< any evidence. 

« 

The defendant Vincent HcCluskey is entitled to have the 
question of bis sanity subuitted to you the uenbers ef the jury for 

. your deteruination even though he has offered no expert testiuany to 

M ; 

; support his clain. i 

•j < 

Lake v. United States . 407 P.2d 008 (1969); j 

>» , 

,| UUited States v. Preeuan . JS7 P.2d 606 (fad Cir. 1966); ( 

Uaited States v. Green , 468 P.2d 116 (4th ar. 1972) : 
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R equest No. 12 i 


Where Insanity Ciala P alls - Intent Iss ue Still Re««lM i 

Where • defendant has raised the Issue of his insanity, and 

i 

the Jury finds fron the evidence in the case beyond a reasonable doubt ! 

that the accused aas not insane at the tine of the alleged offense, it I 

' I 

is still the duty of the jury to consider all the evidence in the case ^ 

i 

which nay aid detemination of state of nlnd. including all evidence 
I offered on the issue as to insanity, in order to detemine whether the j 

I I 

defendant acted or failed to act with specific intent, as charged. | 

If the evidence in ts c ase leaves the jury with a reasonable . j 

doubt whether the alnd of the accused was capable of foralng, or did faaal | 

specific intent to coseat the criae charged, the jury should acquit the ^ j 

accused. ! 

I 

I I 

As stated before, the law never lapeses upe.^ a defendant the ^ | 

j burden or duty of calling any witnesses or producing any evideoae. I 
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Request No. 13 

K 

I 

Testieony of — Accoa^lice 

(A lterneti Char ge - 1) 

TTie defendent uy not be conyicted of any offense upon the 
testiaony of an alleged accoaplice unless supported by corroborative 
evidence tending to connect the defendant with the coaaission of such 
offense. 

An accoaplice aeans a witness in a criainal action who, 
according to the evidence adduced in such action any reasonably be 
consider^ to have participated in: (a) the offense charged; or (b) an 
offense based upon the sane or some of the sane facts or conduct which 
constitute thi offense charged. 

A witness who is an alleged acco^)llce as I have just definM i 

% 

to you, is no less such an accoaplice by reason of the fact that a i 

prosecution or coaviction of such alleged accoaplice is barred or j 

precluded by seae defense or eseaption such as iaaunlty fkea pro s e c ution | 
granted to such alleged accoaplice, or previous presecutiea or other 
incidental or collatoml iq>odiaont to the prosecution or conviction of 
such allogod sccoaplico which doss not a|foct tho conclusion that such 
wltnoss-scooapllco eagafod ia tho coaduct canatitutiag tho offonso ' 

Involved hereia, together with the retired aeatal state deaeadod by the 
lew. 

The eerroboratioh of an alleged eccoaplice auat net ceaa frea | 

» 

another elloged accoaplice; in siaple Bngllsh, one accoaplice aay not | 


( 


306^a , ly i 

i 

1 

corroborat* another. The corroboratioa naceaaary aay not ba great or 
substantial, but it aust be soae evidence tending to ahow that the 
defendant Vincent McCIuskey coMitted all the eleaents of the crine j 

charged in the ladictaimt. ' 


( Note to the Court : This request to charge is adaittedly 
« request that .Is not la coafomity with the decisions ef 
the Federal Courts of aost circuits with regard to the 

®f corroboration, litis charge is based iq>on Rule 2(S 
of the Federal Rales of Crialaal procedure and Kolihor v. 
United StatM . 19S F. 8. 15 (1st Clr. 1912); anOMle 

A# ♦Ua .. ea • . 


a ■■ bT» Wb.Se I _ 

Te wltory of Gua a v. Caycho. 470 P.2d OlR^^Cir. 
1972) i Crialaal Proce^eliaM (Neu York) Sec. 


60.22.) 


i 


I 


I 


I 

t 



i 


Maabers of the Jury, throughout ay charge to you on the law 1 

regarding accouplice’s testiaony. I any on saae oecasiona have used the i | 
tern "accoapllce" and ea other occasieas used the tens "alleged accoopli^e". j 
In ell instances you are to treat ay eeaaaats as aeaning an "alleged 
accoapllce". Under no circwstances are you to infer froa the use of 
the tera "alleged accoapllce" that the defendant Vincent NcCluskey is in 
any way oensidered to be guilty. To the contrary, the defendant Vlneant I 
McCIuskey. as Indeed all defsadants la a crialaal case. Is absolutely 

presided to be innoceat uatll proven guilty, beyond e reaaanahle doubt. ' 

! I 

I have already discussed with you the requireaeata ef reeaoaehle doUbt ! j 

in ay charge. I | 


I 
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T ostiwony of _«n Accoap l i ce ' 

(Ait emtte C h arge - 2 ) 

An a^o^ice Is one who unites with another person in the 
connisslon of a crime voluntarily and with common intent. An accomplice 
does not become incompetent as a witness because of participation in the 
crime charged. 

' 'Hie testimony of an alleged accomplice alone, if believed by 

I 

the Jury, may be of sufficient weight to sustain a verdict of guilty, 
even though not corroborated or supported by other evldened. tiowever, 
the jury should keep in mind that such testimony is always to be received' 
with caution and weighed with great care. 

The uncorroborated testimony of an alleged accomplice must be 
corroboratsd and cannot be the sole basis of a conviction, if you find 
the testimony of the alleged accomplice to be either "imcredible" or 
"unsubstantial. 

, 7 ' 

Experience has shown that accomplices may be motivate to placaj 
the responsibilities on others than thagiselves. Aceord&gly, am alleged | 
accomplice's testimony should be closely eaamined, weighed with care, , 
checked with the facts which you find to exist in this case, and againat : 
the evidence which may corroborate them, and them you should give the 
testimony such weight as you deem proper. ! 

fou should never convict a defendant upon the unsupported 
testimony of an alleged acc4Mspllce unless you believe that unsupported , 


^n( 


tcstiwony beyond a reasonable doubt. 


Adapted in part from the charge in United States v. 

Projans ki. 465 F.2d 123, 159 (2nd Cir.~r?yT2T^ 

Tillery V. Un ited States . 411 F. 2d 644 (Sth Ctr. 1969); 

< 1ulle y V. ItoiteJ St ates. 310 F.2d 77, Sn (6th Cir. 1063), 
cert. den. ST'S U.S.~'94l. 84 S.Ct. 340, 11 L.td.2d 273 (1964); 

M oore v. United States . 356 P.2d 39, 43 (N.2)(5th Cir. 1066); 
WM>»iP gton V. Texas , 388 U. S, 14. 87 S.Ct. 1920, 18 L.Cd.Td 
1010, on reMnfTfT S.W.2d 278 (Tex. Crim. App. 1967); 

U nited S tates v. Johnson , 343 F.2d 5, 6 (2nd Cir. 1965) 

Meabers of the Jury, throughout my charge to you on the law 
regarding accoaplica's testiaony, 1 nay on soae occasions have used the ; 
term "accoaplics" and on other occasions used the tens "alleged accoaplioe". 
In all instances you are to treat ny coaMents as aeaning an "alleged 
accoaplice". Under no circuastances are you to Infer froa the use of the 
ter* "alleged accoaplice" that the defdiidant Vincent McCluskey Is in any 
way considered to be guilty. To the contrary, the defemiant Vincent 
icCluskey, as Indeed all defendants in a criainal case, is absolutely 
]>resuaed to be innocent until proven fcuilty, beyond a reasonable doubt, 
i liave already discussed with you the requireaents of reasonable doubt 
in my charge. 


* I 
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Reques t No. 14 
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’ Not RequircJ to Accept Uncontradict ed Testiaony 

You ere not obliged to accept testimony, even though the 
is uncoiitradictcd and the witness is not iapeached. You aay 
decide, because of the witness' bearing and deneanor, or because of the 
inlierent inprubabllity of his testiaony, or for other reasons sufficient 
to you that such testiaony is not worthy of belief. 

Yates V. United States , 407 F.2d 50, (1st Cir. 1060), cert, 
den. 395 II. S. 925, 89 S.Ct. 1781, 2S L.Bd.2d 242; Unite d 
States V. Manuszak . 234 F.2d 421, 424 (.3rd Cir. 1956). 



t! 


I 


i 


1 
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yo, 15 

1. You are instructed that a conspiracy cannot be proved merely 
by proof, beyond a reasonable doubt, that one of the overt acts 
aVle^'ed in fact occurred. A conspiracy is an apreenienl or design 
by two or more persons to violate some law of the United States. 
An overt act is an act done to accomplish that design. Hoth must 
be proved beyond a reasonable doubt. 

2. The defendants cannot bo convicted of the crime of conspir- 
acy unless the prosecution proves that the acts charged were com- 
mitted by them with knowledge of the conspiracy, and that the 
things done by them and their alleged co-conspirators were in 
furtherance of and in execution of a general plan of conspiracy. 
If the flefendants did the things charged in the indictment merely 
in violation of the law and not in furtherance and in execution of 
a general plan of conspiracy, they cannot be convicted of the con- 
spiracy charge in the indictment. 

3. You are instructed that the presence of a number of cir- 
cumstances w'hich raise the suspicion in your minds that the de- 
fendants committed or aided in the commission of the substantive 
offenses referred to in the indictment, does not permit a convic- 
tion for the crime of conspiracy unless you find that the gov- 
ernment has established that those substantive olfcn.ses were 
committed in execution and furtherance of a i)lan and agreement. 

4. The acts and declarations of one alleged to be a consi)irator 
may not be used by you in determining whether any other ix'r.son, 
who was not present at the time of such act or declaration, be- 

' came a member of a conspiracy. In short, the membei’ship of a 

defendant in the conspiracy alleged, must be established by what 
he himself said or did. 

5. You may not find any person guilty of conspiracy without 
substantial evidence of his i)articipation in an unlawful iilan or 
agreement with full knowledge of the corruj)! and unlawful pur- 
po.ses of the plan and of jtarlicipating in the carrying out of 

I the plan. The defendant cannot be convicted unlc.ss you are 

satisfied that he made any such plan a venture ex his own. 

6. If you find that any defendant committed some overt act, 
but you find that there i.s no .substantial evidence connecting him 
with the unlawful agreement or plan to violate the law, you must 
find him not guilty. 
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7. ^ on are iii^u'ui'ti.tl that a conspiracy dftes not consi l Imlh 
of the conspiracy and the overt acts done to effect the obiects 

hereof, but oi (he conspiracy alone. The (Jovernment is (((nlired 
to iirove beyond a rea.sonable doubt (hat an adiial iinl.iwfid a-ree- 
ment did exist. If you tin. 1 that the Covei unimt has proven' acts 
nut has failed to prove a prior unlawful ap:reenieni or eonspiraev 
beyond a reasonable doubt, it i your duty to i-eiurn a verdict of 
not Kbilty. 

8. ^ J he acts committed by any jierson who was a defendant, but 
who IS fouiu not f-uilty of ilie eon; piracy, are not bindim;- uimti 
any of the other defendants. 

J. Admi.s.sion.s made by .any of th(‘ allei',ed conspirators are to 

be re;;arded only wlien made durinj- peraliou or carryiiiir oiit 

ol tiie (mi.sjiiracy. Om-e the eoiisniracy is emled. whether bv fail- 
ure, succe.ss or arrest, such ao'mi .ions mad.- by the othm- ilefeu 
dants or conspirators are ineompeUad. a;, ap.ainsi the defeiid.iut!; 
and you are instructed to disre;;.ai'd and ip.nore such admissions. 

1^- You are instructed th.at you may lot con; ider ae.ainsl any 
defenriant, any act or decl.aration or .st;it( inmit made by .anv of 
his codefemlants out of hii, pre.aaice as t.mdiuK i" ••iiiv manner 
loe.stabli.‘,h hispuilL, uiile.ss you lir.st (ind that tlie follow'inir .situa- 
tions exist: 

a. tliat the act, doclaration, or statement was made duriipt the 
exi'^teiiee of tin* allcip'd conspiracy; 

1). tli.il the .ai’l, .statement or declaration was done or made in 
1 11 rl her.a I lee of the object ol I he eon; piracy; 

e. and that I he deteudant i.; himseit :'hown to ha\e bi'cn a mem- 
ber of I he eon.- pi racy I'.v hi.- own .act., .and : latemiad;<. 

if any of the t hree ;-ilual ion- does not e.\i:.l, then you m.ay not 
consider acts and declarations of alleged ( ll■(•olr;pirator.■; apaiinst, 
did’eiidant. 

11. ^ on are iiiUriicted that you may not convict any det’end.ant, 

under the con-piracy count of the indietnnai( unle.ss you llr.-.t liml 
beyond a re.i.duable doubt, that I hi- did'eiid.ants l-.iiow th.at the 
nua chandise in question w.a.< a part of an :nler;;laie . hipnieui, and 
that they knew it wasstrilen while nioune, in inter. ;t;ite l•ommerce. 
l.\en if ytiii l:nd Ironi the e\'idenee and bi'yonil a re.a omdile doubt 
th.it, (he deicnd.ants k.new that the .‘ hipinenl w;is :.toleo, you niu;;t, 
furtlierlind Irom the eviilence and beyoml a re.iouable doubt , th.at 
defeudant.i knew that it wa.. , loleu while mo\inp in inter;>t.al<' 
shipment. If the evidence on Ihis I'enri* i.; lael.injf, or if you are 
not emu i iici.'d beyond a rea.-on.able doubt Ifial Ihe rh fenilanl;. h.ad 
such knowlcdee of iho inter.- late characler of Ihe shipniimt of Ihe 
^{ood.s. Ilu.'ii you are directed |o return a verdict of not puilty. 
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12. Before you can convict the defendant ^f the crime of con- 
spiracy you nir.st first find that he entered into an agreement with 
others to violate the law. Mere knowledge by others of hi.s plan 
to violate the law without their a,ir)oeinjj to join in the plan is not 
sufficient. Mere knowledge by the other defendants that the law 
was beinjT violated, without their joininp; in an a^nvement to vio- 
late the law, is not sufficient to spell out the crime! ot (onspiracy. 
Mere* aid or a.^sistance niven by the defemdant to others to violate 
the law is not sufficient to convict him of the crime of consi)iracy, 
unle.«s such aid was n;iven by him for the i)urpo.<e of carryin.ij out 
the unlawful design of a conspiracy agreed to by him and tiie 
others. 

12. The defendant cannot be convicted of conspiracy without 
proof that he committed the acts chargetl with kncnvledge of the 
conspiracy, and that th.e thiug.s done by his alleged co-conspiralor.s 
w'cre in furtherance of jiial in (“xecution of a general plan of con- 
spiracy. If the defendant did the things chai’ged in the indict- 
ment merely in violation of the law and not in furthi'rance aiyl in 
execution of a general i>lan of conspiracy, ho cannot be convicted 
of the conspiracy charged in the indictment. 

14. The presence of a number of circumstances which would 
lead to the susi)icion that the defendant committed or aided others 
in the commission of the substantive offenses referred to in the 
indictment, does not warrant his (onviction for the crime of con- 
spiracy, unless you fi ” t find that the substantive olfenscs were 
committed in execution and furtherance of the plan and agreement 
charged in the indictment. 

15. The proof shows that the defendant met and knew the other 
))ersons named in the indictment as co-conspirators. I charge! 
you that a defendant cannecl he convicted becau.se of his accpiaint- 
ance or a.ssociation with .some or all of the conspirators named in 
the indictment unle.ss it is proven by the Government beyond a 
reasonable doubt, that he had guilty knowledge of, and with such 
knowK-dge, participated in the conspiiacy or in furtherance 
thereof. 

1C. The mere fact that ten per.sons are on trial together can- 
not be considered in any way as indicating that they participated 
in a common plan, agreement or conspiracy to violate the law. 
The mere f:ut that they may be a.ssociated in the same union, 
grou)) or industry cannot be considered oy you as proof of their 
joint jcarcicipation in a common plan, scheme or cons|(iracy. 

17. You are instructed th.it there can be no conspiracy with- 
out a corrupt agreement or umh-rstanrling. If you have a reason- 
able doubt a.s to the purtici|iation of any d(!fendant in the common 
plan or cons))iracy, you must return u verdict of not guilty br 
to him. 
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18. The presumption of innocence as to each defendant aiiplics 
to the conspiracy charpe a., a whole and to every material element 
of that charpe. You must prc.sunie that the defendant laid no 
intent to commit a crime or enpape in a conspiracy and that ho 
did nothinp corrupt with knowledpe of the objects of the consjtir- 
acy. It is jiresunied that the defendant did no coi'riijit act in 
furtherance of the conspiracy. The burden to overcome these 
j>resuinptions rests upon the (lovernirent and the failure of any 
defendant to te.stify does not create anv presumption apainsl him. 
The defendant is never requiretl to jnove his innocence, the Cov- 
ernment must jirove his puilt and that proof must convince \ou 
beyond a rea.sonable floubt. 

19. If you find that two or more of the defendants conspired 
topelher to violate the statute, and that they did certain lliinp.'-- 
without knowledpe of tin* other delendants, and not in conceit 
with the others, and not as part of a common plan or agreement 

in which all participated, then I charge you that the conspiracy 
charged in this indictment has not been established and your ver- 
dict mu.^t be not guilty as to all defendants who did not par- 
ticipate in the scheme or conspiracy as charged in this indictment. 

20. 1 charge you that the mere similarity of conduct by several 
defendants, even if some of them were a.s.sociati-d with each other 
does not permit you to infer that the conspiracy charged in the 
indictment has been estahli.^hed. In order to establish the ex- 
istence of a conspiracy, the CJovernrnent must prove beyond a rea- 
sonable doubt that these defendants knowingly and wilfully 
as.sociaLed in the unlawful, common ontorpri.se as charged in the 
indictment and, in addition, to Mich mutual agreement that ^noy 
participated in it wilfully witli intent to <*flect the object theieof. 

21. You are instructed that suspicion, however strong, is never 
proof under our concept of law and you may not substitute sus- 
picion for evidence. Any inference of participation in this con- 
spiracy cannot 1)0 made from the mere ai..sociation and friendship 
between some alleged co-coiisjiirators or between .some deteiulants. 

22. If you find from the evidence that any defendant in this 
case had no knowledge of the conspiracy charged in the indictment 
you are instructed that such persons are not conspirators even if 
their actions apiiear to have furthered the object of the (onspiracy. 
Thus, if a defendant committed an overt act which appears to be 
in fui'therance of the conspiracy but without knowledge of the 
existence of any conspiracy, you mu.st find him not guilty. 

23. You are instructed that the existence of the conspiracy and 
each defendant's connection with it must be established by inde- 
pendent proof, based upon the reasonable inferencc.s to be drawn 
from such defendant’s own actions, his own conduct, and his own 
declarations. 
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21. In order to find a defendant guilty of conspiracy, you must 
find beyond a reasonable doiibt that he actively participated in 
the conspiracy. Mire knowledge of an illegal act on the part of 
an alleged co-conspirator is insufficient proof of guilt. 

25. \ou ai'e instructed tliat the fact that the defendant may 
have participated in the ofTense which was the object of the con- 
spiracy does not nece.ssarily inove him guilty of conspiracy. The 
evidence must convince you that he did .something other than par- 
ticipate in the offens*? which was the subject of the conspiracy. 
I here must bo proof of an unlawful agreement and participation 
therein with knowledge. 

26. I charge you that before you can find either defendant 
guilty, you must find from the evidence in this case, beyond a rea- 
.sonable doubt, that each of them was a member of the conspiracy 
as charged in the indictment. 1 charge you that before you can 
convict the defendants, you must fijid beyond a reasonable doubt 
from all (»f the evidence in this case, that they had knowledge of 
the alleged conspiratorial acts of the other defendants, and with 
tliis knowledge wilfully enteied into an agrec inent or combination 
with such others to carry out the agreement by their active par- 
ticipation, ac(jui(.scence and a))proval of the acts of the others.'" 

27. You are instructed that mere ))articipation in the substatj- 
tive ofTense which was the alleg(td oOjecL of th<; conspiracy does not 
e.stablish the defendant’s guilt of the crime of conspiracy. The 
evidence must establish that the defendant al.so knew of the un- 
lawful agreement and participated therein with such knowledge.*' 


to. United .St.Tle.s v Rein;i (CA2 N^') 
212 F2<l ;t()2, cert den S.'il U.S '*!'! j 

'201. re), den 
36a U.S 862, 2 I, i;.| 2d 01, 78 .S Ci ')• 
Unitf-d States v Ah Krc Knir (CAIi NYi 
241 F2d 1.67, 02 .\I,l{2d lO!). 


11. Ooodm.in v tiniled .State.s (f:A9 

St\* '' United 

State! (CA8 Minn) GO F2«l 37. 
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1 / Zt im for you to dotormino the extent of the de- 
fendant** intoxication, and vdiether it operated to prevent 
his fonaing the intent necessary to constitute the orisM. 

2/ Mienever the actual existence of any particular 
purpose, antive, or intent is a necessary elsawnt to con- 
stitute a particular type or degree of criaai, the jury aay 
take into consideration the fact that the accused vas in- 
toxicated at the tias, in detemining the purpose, active, 
or intent with which he coaaitted the act. Any intoxica- 
tion not necessarily total, aay be considered on the question 
of intent. 

3 / The tera "Intoxication* asans a condiUoa resulting 
froa the dri n ki n g of alcoholic beverages which lapair a 
person's noraal faeulUes —either of perception or will or 
j nd gas n t — so that he or she no lengsr has the ospaoity to ' 

I 

know the nature of the not he is coMitting or the ci^aoity 

I ' 

to froa an intent to coaait such an act. 


,1 



3S cal 2d 322, 
243 Zawa fTt, 



310 Ky 71t« 


NoParlaad V. itate, 212 Miss 002, 


219 f2d tf 
S9 m 2d 222t 
221 flfld dS2f 
99 do 3d 497. 


I 
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i| AJlex»n4gr« 251 La 245 , 40 8o 2d 232» People V. Quil 
342 Mich 1, 69 MW 2d 140. 

whotley Vt, united Btatee (CA 4 w Va) 159 F2d 599f 
Britta V. State. 150 Fla 839, 30 So 2d 36 3 » People 
V. Schneider. 362 III 478, 200 NE321| People v. 
Koerber, 244 MY 147, 155 ME 79. 
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I P|9. 17 

Knawl»dq»i 

I 

Z ask Your Oonor to charge the jury that where there was 
I More than one defendant and they were charged with oon- 
I spiracy* in order to convict any defendant of the crloM of 
I aurder, the jury aust be satisfied beyond a reasonable doubt 
that each defendant knew of the proposed killing in advance, 

I 

I and planned and encouraged it. 

I The defendants in this case cannot be convicted, in the 
I a b ee nc e of proof beyond a reasonable doubt, of their know- 
i ledge, connivance or ooneent to the killing of the decedent. 

i 

I ^ defendant cannot be held oriainally reeponaible for any dejnd 



done by other persons if it does not appear beyond a reason- 
able dbout that the general purpose wee oontssvlated or 
I assented to by hia and was done with his knowledge. 

I Zn order to convict the defendants the jury nua^ be 
I Mtisfied beyond a reasonable doubt that the defendants, 

i 

sac:) of than, knew of the proposed killing in advanee and 
planned and encouraged it. 

Z instruct you that in order to find the defendants 
I guilty you nust find, beyond a reasonable doubt, that they 


1 

i 
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i 

knew of the alleged falaity of the statmmta as referred 
to in the indiotaent and that they knowingly used the said 
i| statesMnts in order to defraud the Oovemaent* 


Ij 

I : 

:i 

!(’ 


inasm y. mated itstes. 360 uf 67 a, a l id ad isos, 79 

S Ct 1314, rah dsn 361 Uf 856, 4 L Id Sd 96, 00 f Ct 
Linde V. u nited itatss (CA 8 fD) 13 f2d 59i west 

AMU9. Y, 

201 Md 164, 93 A ad 71| tfOPTs ¥. Wsiss. aOO WY 160, 

48 UE 2d 306 f Andsrson V. fltate. 66 Okla Cria 291, 91 
92A 794| Let ¥, ftats. 152 TSx Cria 401, 214 fW 2d 619 


IMCTW Y.i VBAW MO Uf 672, 3 L Id 2d 1S03, 

79 f Ct 1314, rs‘A den 361 Uf 896, 4 L Id Jd 96, 80, f 
Ct 42| Linds V. united itates (CA 8 fd) 13 f2d 99i 
WftltL.Vt 25 Ala App 492, 149 fo 354f Ansllo ¥. 

It§|^ 201 Nd 164, 93 A2d 71i Psonls y. Waiss. 290 Wt 
160, 48 E& 2d 3061 Andsrson V. ftsts, 66 Okie Cria 291 
91 P2d 794. Lee V f tats. 1S2 Vsx cria 401, 214 fU 2d 
9, 


29. 
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ttgUYti p 

Thm jury is insiuructud that in it» daliburatlons upon 

quoation o£ tho dofondaat** guUt or ianoowMo, it aay 

eonaidor tho look of notivo to ooMit tho orlao ohorgod. 

n^tUftn Yi lltf. lft» (91 619, 151 SI 17f atito o , 
Jqjtolga# 139 Ll 829, 72 So 970 r rtillMI Y. ttstl 
45 Ohio App 428, 14 Ohio L ibi 202, 187 m JOlf 

CQltHin. 20 SC 441 1 Orinoi v. CoMomroilth. 
191 VI 423, il SI 2d 367. .V,WWU«W4ia» 




1 1 If you do not find boyond m roaaonabl* doubt that tha 
1 1 defendant VINCEHT M 0 CLO 8 XSY did unlaurfully kill william 

1 1 Hickey and that auch killing «#aa done vith malice afore- 

1 

,i thought and that the killing waa conad-tted in the par- 

'1 

;j petration of or an attempt to perpetrate a robbery^ then 
you muat find the defendant^ Vincent MoCloakeyf innocent. 
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1. The testimony of an accomplice or co>conspirator must be 
weighed with great care and be scrutinized closely, carefully and 
cautiously. This testimony, which is subject to great suspicion, 
must be viewed with distrust and acted on only after due and 
careful deliberation.* 


2. The testimony of an accomplice or co-conspirator is testi- 
mony from a tainted source.^ 

3. The testimony of accomplices must be scrutinized with great 
care and caution.* 

4. While you may convict the defendant upon the uncorrobo- 
rated testimony of an accomplice,* nevertheless, before you should 

decide to do so, yoa must review that teitiinaiiy with caution and 
dedde that it is clear and convincing and that it has been proven 
to your satisfaction that the defendant is guilty beyond a reason- 
able doubt.’* 

5. The motives of an accomplice or co-conspirator in testifying, 
and the circumstances under which his testimony is given, should 
be considered in determining how much weight and credibility his 
testimony should be given.” 

6. In determining the weight and consideration of the testimony 
of an accomplice or co-conspirator, you must consider whether 
there has been any promise to him or indication of favorable treat- 
ment for him or actual benefit conferred, promised or indicated by 
the circumstances of the case.'* 

7. You will recall that testimony of acts and statements made 
by alleged co-conspirators in the absence of a defendant was re- 
ceived on a tentative basis in evidence. This testimony was 
received subject to independent proof of the existence of the con- 
spiracy and the absent defendant’s knowing participation in the 
conspiracy. If you do not find, on independent proof, that a con- 
spiracy existed and that the absent defendant knowingly partici- 
pated in the conspiracy, that tentative basis is destroyed and all 
such testimony must be ignored as to such absent defendant. 

8. You are instructed that an accomplice is a person tainted with 
confessed criminality. He may have been influenced in his testi- 
mony by the strong hope of favor or pardon. 

9. In determining the interest which an accomplice has in the 
ease you are free to weigh and consider the fact he has been 
indicated for the offenses which he admittedly has committed and 
that if he testifies fully and freely he is entitl^ to some considera- 
tioa from the Government You have a right to consider all of 
this in determining the weight which yon will give his testimony. 


I 


^OROfl I r . 



10. X is named in the indictment as a co-conspirator. He is 
not charged as defendant, nevertheless, by his testimony he is 
self-confessed accomplice. An accomplice, when he gives evidence 
against other persons may be impelled to do so by motives which 

may preclude his Ulling the truth. In other words he may have a 
reason to lie as to material facts, and it is your duty to give careful 
consideration to that fact. An accomplice, tainted as he is with 
a past criminality, is often influenced in his testimony by motives 
of favor or pardon. Therefore, you must look carefully into any 
secret motives which might actuate bad minds and victimize the 
innocent. You are cautioned to scinitinize his testimony with 
great care and caution.** 

11. You are instructed that the testimony of one accomplice 
witness cannot corroborate the testimony of another accomplice 
witness. I further instruct you that the witness X is an accom- 
plice, that is to say, he has testifled that he committed the offenses 
alleged in the indictment. Furthermore, the witness Y is likewise 
an accomplice for the same reason. 

I charge you that the testimony of the witness X may bo 
considered as corroborating or lending credence to the testimonj^ of 
of the witness Y, nor may the testimony of the witness Y be re- 
garded as corroborating or lending credence to the testimony of 
the witness X. Such testimony must be regarded by you as aris- 
ing from the same tainted source. 


I 







1. No individual point, instruction, sentence or phrase is to be 
wnsidered any more important than the remaininjf portions of the 
instructions or charge. No emphasis is intended by the Court 
and none is to be inferred. The jury is to consider alf the instruc- 
tions as a whole and regard each in the light of all the others.” 

2. The charges to the jury on questions of law, at the request 
of the defendant or his counsel, should receive as much considera- 
tion as any other part of the Court’s charge.'" 

3. "The charges on questions of law, which I have given you 
(the jury) at the request of counsel for the defendant, arc the law 
of the State of New York, and it is your duty to follow those 
instructions.” 

4. The rights of each of the defendants are separate and di.stinct 
and an independent verdict niust be brought in as to each of them.'" 

5. The various crimes charged in this indictment are .so[)arate, 
distinct and independent crimes which must be considered by the 
jury separately as such.-" 

G. The jury must consider each and every count as if it were a 
separate ofTen.se, charged in a separate indictment. Before they 
can convict the defendant of any single count in the indictment, 
they must find beyond a rea.sonable doubt that the defendant (s) 
committed or aided, abetted, procured, counseled or advi.scd in the 
committing of that specific offense. 

Before the juiy may convict the defendant of any of the! 
founts in this indictment, they must find the offcn.se charged therein 
Ifi proven beyond a reasonable doubt by evidence which is cor-f 
foborated in every material respect.' 

8. Each defendant is charged in a separate indictment. The 
jury must consider the charges contained, therein, independently. 
They must, in addition, consider each count of each indictment 
separately as to the charges made against the respective defend- 
ants.* Before the jury can convict a defendant on any count of the 
indictment, the prosecution must prove beyond a reasonable doubt 
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each and every aspect of the elements of the offense charged as to 
each defendant.’ 

9. The jury inay find the defendant not guilty of the crime 
charged in the indictment, but guilty of some degree inferior 
thereto, or an attempt to commit the crime. If there is reasonable 
ground of doubt ii, their minds only as to the deg»-ee, the defendant 
can only be convicted of the lowest of those degrees.^ 

10. When it ai)pears that a defendant has committed a crime and 
there is reasonable ground for doubt, in which of two or more 
degrees he is guilty, he can be convicted of the lowest of those 
degrees only; but never of even the lowest degree unless every 
element of said degree has been proven beyond a rea.sonable doubt.® 

11. The jury is at liberty to find one or more of the defendants 
guilty and the others not guilty." 

12. If the jury cannot agree upon a verdict us to all of the de- 
fendants, they may enter a verdict as to those in regard to whom 
they do agree.’ 

13. If, after the jury has retired, there aidses among them a 
disagreement as to any part of the testimony, or if they desire to 
be informed of a point of law arising in the case, they must ask to 
be brought back into the court where the information will then bo 
given them.* 

14. While it is your duty to confer with your fellow jurors and 
discuss the evidence with them, the verdict which you render must 
represent the real judgment and honest conclusion of each of you, 
and I charge you, upon your oaths, and as a matter of law, that each 
of you has the duty to arrive at your conclusion separately, and 

that no one of you may surrender his earnest belief concaminf the 
guilt or innocence of the defendants for the purpose of preventing 

a disagreement or arriving at a compromise. 

16. It is the duty of each juror, while you are deliberating, to 
give careful attention and consideration to the views of his fellow 
jurors, and to discuss the facts with them. Each juror acts for 
himself and must reach his own judgment after discussion of the 
facts with the other jurors. If, after such discussion and delib- 
eration, a juror entertains a reasonable doubt of the guilt of a 
defendant he should find him not guilty. 

16, It is your duty to confer with your fellow jurors and discuss 
the evidence with them. The verdict you render must represent 
the real and honest conclusion of each of you, and no one of you 
may surrender his or her earnest belief concerning the guilt or 
innocence of any defendant for the purpose of preventing a dis- 
agreement, or for the purpose of arriving at a compromise, not- 
withstanding the length and duration of this trial. 

17. While it is the duty of the jurors to confer and deliberate 

with one another, before arriving at a verdict, nevertheless, if any 
juror after .such deliberation conscientiously reaches a decision on 
the facts, he has no right to surrender his decision to the decision 
of the majority, if he believes that hie decision is correct. _ 
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18. The verdict must represent the considered judgment of each 
juror. In order to return a verdict, it is neces.sary that each juror 
agree thereto. Your verdict must be unanimous. 

It is your duty, as jurors, to consult with one another and to 
deliberate with a view to reaching an agreement, if you can do so 
without violence to your own individual judgment. Lach of you 
must decide the case for yourself. You should not .surrender your 
honest conviction as to the weight and effect or evidence solely 
because of the opinion of your fellow jurors, or for the mere pur- 
po.se of returning a verdict. 

You are not j)artisans. You are the judges of the facts. Your 
sole interest is to ascertain the truth from the evidence in the case. 


fully Bulmittua 


jon F. l»»TX« 

Attomay for Dofondoo^ 


342 Nadioon Avanua 
Maw York. Maw York 10017 
212 - 279- 6995 



/ 
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QeOMriser 7 « 1973 

' United BtBtmm Attorney 

southarn olstrietof Itow York ) 

UQitad states Courthouaa 
Foley Square 

W.'w York, Mew York 10007 | 

;vtti John J« Kenny , 

Assistant United States Attomsy 

Re I united States of Aneriea 
vs. Vincent McCloskey 

.U -SR JiajL,iatii. 

Dear Mr. Kenny i ‘ / . 

Having entered the caee at the eleventh hour and being ; 

unfamiliar with the file and previoss prooeediego* Z had requaated . j 
your office- to furnish p» «rfith copies of all of the pleadings, 
prior notions and other do e une n ta vhich you felt could be released 
\ tc me under the existing tulea of Mm Court. 

Z BMde this regueat to expsiSite ay prepfiraUon and undsr- 
standlng of the ease sad to genersUy save tins in the preparstioa 

for trial. ! 

# , 

A aeSroh of tha Court files s h oiMd thah there mMS ni|p|f 
fldasiiig dooMMota and the files ohSitsid froai Mr. oa l dMaag also 
appear to ooatain aaay lapses in dsoansats sai inforSMtien. t 
presume that your files night oontsia aore dosuaenta sni ao Make > 
the task speedier and nore expeditious* 

* » ^ 

Your advioe to ny asaooiste# Hr* Csrap, to Ska sdfeat 
that you would fumiah'to os say doouneaSs psrtslBlng to ths'lla- 
fendant, VZMCSOT NodAMY# only^uhioh uis uoald s p as t fiasllly taqaaot 
and at a cost for dupliostion, vdiila hslpCul, does aot rasolas oas 
dileoM and doea not hs^p oa with the pciaa ohleotisa of ssMsm kins 
in preparing for trial, :v ' 

, ' I 

za view of the foot that z aaaS siSMiiiik gipl^fis d osshi iis s 
it seeae that seeking help from your offiae.wiil s^ia sai n , 

Ooatinusd, 

iiJhz. 
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should you rulont, howavur, and' faal that thara ara 
papara in your fila Involvad in tha caaa whioh mi^ht aava na tiaa 
in preparing for trial* I would appraeiata your having than photo- 
atatad and forwarded to na or otharwiaa naka than available to ay 
office. We stand ready to pay such charges as an incurred in tha 
duplication procass and will also furnish a nassangar. 

Thank you for your kind attention and consideration. 

i I 

Vary truly yours 


JFH/Mea 


John r* NartlA 


cct Hon. Charles M. Hatsnar 

United states District Court 

* I 
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UNITED STATES DISTRICT COUIT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OP AMERICA 

- V - AFFIDAVIT 

WILLIAM MeCLUSKET, a A/a Blllj t 73 Cr. 972 (CMH) 
and HARRY JOHNSON, 

Dafandants . 

_x 

STATE OF MEW TORE ) 

COUNTY OF NEW YORK as.: 

SOUTHERN DISTRICT OF MEW YORK) 

JOHN J. KENNEY, balng duly aworn, dapoaaa and aaya: 

1. I an an Aaalatant Unitad Stataa Attomay In tha | 
of flea of Paul J. Curran, United Stataa Attomay for tha 
Southam Diatrlot of Nav York and, aa auah, 1 an aaalgnad 
to and fanlliar with tha faota and prior proeoadlnga in tha 
abowa eaptlonad aattar. 

2. Thla affidavit la nada In aupport of tha 
govamnant'a oral notion, purauant to Hula 13 • Fadaral Rulaa 
of Crinlnal Prooedura, to Join tha praaant Indio tawnt with 
indie tnant 73 Cr. 855 for tha purpoaa of trial. 

3. Tha KOvamnant*a proof at trial will ahow that 
tha offanaaa ahargad in both indiatnanta ara baaad on tha 
aana aeta and tranaaationa and eould hawa boan joinad in tha 
aana indietnant. 

k. All of tha dafandanta nanad in Indietnant 73 
Cr. 855 have boon nanad aa eo-eonepiraatora but not dafandanta 
in tha praaant indietnant. 

5* Tha govamnant intanda to of far proof at tria]^ 
that all of tha dafandanta and oo-oonapiratora in both 
indiatnanta agraad to aannit tha amad robhanp of a Unitad 
Stataa nail truek and that Willian MeCluakay and larry 
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3-1865 

.88 Johnson, dofondants boroln, wer« prosont at the -r-ne of the 

trims on April 5th, 1973 » when TBRRENCE DBWBT NTERS and 
OKOFFRET MATTHEWS MAIOI, dafendanta In Indletnent 73 Cr. 855 
actually attaaptad tha robbary of a aail truck. It was a 
result of this attaapt that Wllliaa Hlckay, tha postal guard. 
Has killed and Crawford Lawrence, tha aail truck drirar was 
wounded . 

6. Tha conspiracy to rob a aail truck and to 
Jeopardise tha lives of tha guard and driver is tha basis 
for tha charge in count one of both indictaants; tha killing 
of Hickey is tha basic for tha charge in count two of both 
indictaants, and tha wounding of Crawford Lawrence is tha 
PhhIs for tha charge in count three in both indictaants* 

WHEREFORE, tha govamaant raspaetfully requests that 
said indiotstants be Joined for trial. 



I 



Assistant United States Attorney 


Sworn to before aa this 
/ (/ day of Novaabar, 1973* 
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A 202 Affidavtl »( refiio*««l o( Paf«t* 


U.8. COURT OF APPEALS:6ECOND CIRCUIT 


LUTZ APPF.I I.ATf PPINTPRS iNf 


Index No. 


U.8.A.. 


CARROLL, et al. 


Appellee, 

Offotnet 

DefendantS'Appellants . 


Affidavit of Peteonat Service 


NEW YORK 




STATE OF NEW YORK, COUNTY OF 

I, James, Steele,- he duly suorr., 

deposes and says that deponent is not a party to the action, it over 18 years of age and resides at 

250 West 146th Street, New York, New York 
That on the iQth day of June 191A at Foley Square, New York 

/ 1 i . 

deponent served th ■ annexed 




upon 


Paul J. Curran*U.Se Attcnney Southern District-Attorney for Appellee 

the tn this action by delivering p' true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 


papers as t‘ t' it' T* - 's) 

Sworn to before me, this 10th 
day of / S 74 


herein, 



jy Prim nsmm tonaatii atpMtura 



ROBERT T. BRIN 

NOT^RV PUBLIC. SIATE OF NEW YORK 
NO. 31 • 0418950 
QUALIFIED IN NEW YORK COUNTY 
COMMISSION EXPIRES MARCH 30. 1975 


JAMES STEELE 


/ 

/ 




